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I^REFACE TO THE FIRST “EDITION 

The need for improvement in the method of 
pleading in India baa recently been emphasized by 
the Civil Justice Committee. In its report the 
Committee says : — 

*• The main defects are prolixity, argumentative- 
ness, a disclosure of immaterial facts, and a suppres- 
sion of material facta which result in a failure to 
disclose the real nature of the case set up,^and which. 

provide an opportunity for a change of front 

There is no recognised authority ia India from which 
a practitioner can obtain the assistance in preparing 
pleadings which an English lawyer ^enjoys. The 
framers of the Civil Procedure Code Bqped that the 
use of the forms inserted in Appendix A (which 
under Order VI, rule 3, are directed to be ^used, 
wherever applicable, and followed, where not appli- 
cable) would afford sufficient ghidance. The use of 
these forms is consistently neglected ; but, in any 
circumstances, those who have no other direction 
will not obtain satisfactory results from their study. 
The first r^uisite is to train pleaders to draft, and 
this training will be assisted appreciably by the pre- 
paration of a work on pleading^ in India on the lines 
of Bullen and Leake.” 

A.-[ 
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This book was written before the publication of 
■the Civil Justice Committee’s report, and is not 
designed on the lines of Bullen and Leake, We have 
devoted relatively much more space to the principles 
of pleadings and to practical bints than to precedents; 
and we do not pretend to have supplied a precedent 
for every type of case in India : but the second part 
'Of the book includes pleadings based on the facts of 
Indian cases, as well as modifications of some of the 
precedents to be found in the appendix lo the Code 
of Civil Piocedure, and, in a few cases, in Bullen and 
Leake. We hope therefore that the book may, in 
some measure, supply the want indicated 4>y the 
Civil Justice Committee. 
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introduction 


Thg object of this book is to provide the practi- 
^■ioner and the student with an outline of the rules 
(fielding and with precedents of the more usual forms 
of actions. There is it^ this country a singular 
absence of text-books on this subject, due no doubt to 
the fact that the science of pleading has never been 
systematically taught. Indeed 1 am not going too far 
when I say, hardly taught at all. A failure to under- 
stand ahd apply tlie rules of pleading hampers a 
practitioner throughout his eareej. In England, it is 
the custom for a young barrister to read for one year 
in the chambers of a busy junior- In that year he 
I sees all the instructions which come in for statements 
of claim, defences, counter-claims cy replies. He tries 
his hand at drafting the required pleadings, and the 
man with whom he is reading examines them, con- 
siders their merits and explains their ^^merits. In 
addition, he .is in court each day and’hears pleadings 
discussed, and also is present when cases are decided 
on pleadings and facts with which he is already 
.familiar. Given diligence and ordinary understanding, 
he is, at the end of a year, equipped to undertake the 
drafting of most of the cases? which are likely to be 
offered to him. If he finds himself in a difficulty he 
can go to his former master, or to a friend of more 
experience, or greater aptitude, in the written pre- 
sentation of a claim or a defence, and have his 
difficulty solved. 

O 

The first lesson that a young man learns is the 
vital importance of these docuufents. Every now and 
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v.then he will hear a successful objection tak^n that 
stibh and such a statement cannot be received, be- 
cause there is no mention of it in the claim or (|efeuce. 
Or pome point bf law is ruled out on the ground that 
the facts to support it are not in the pleadings. Two 
or three cases lost by careless and defective pleadings 
destroy the practice of any young barrister. Solici- 
tors fight shy of him on the ground that he “ cannot 
plead ’* ; and no amount of clever advocacy com- 
pensates for that fundamental and far-reaching 
defect. 

No counsel, however, experienced, unties a bundle 
of papers preparatory to drawing a pleading, without 
a sense of the responsibility which rests upon him and 
of the retribution which may overtake him and his 
unfortunate dient if he makes a mistake. 

First of all, if he is about to settle a statement of 
claim he r^'a^ds all the papers through and then asks 
himself if the 'sblicitor has furnished him with every 
necessary fact, • Is there any gap which the solicitor 
may possibly close up by asking a question of the 
client or a witness ? Is any document missing ? Is 
any essential fact left in doubt, which, upon further 
enquiry, might be made certain ? When satisfied that 
he has all necessary information, he groups together 
all the material facts in chronological order and 
studies them to see if they collectively disclose any 
and what cause of action. If there are alternative 
causes of action, he separates the facts appertaining 
to each, and keeps each cause of action sej^arate both 
in the body of ^ the statement of claim and in the 
claim for relief. 
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Then Jie drafts paragraph after paragraph, Btriving" 
always ° to use the simplest, clearest, shortest word» 
and sentences. 

O 

The care with which these documeiits are drafted 
may be gathered from the fact that sometimes two or 
even three drafts will b^ prepared, and it is no un- 
common thing for a man making £2,000 a year to 
spend six to eight hours on a single pleading. For 
that he will be paid two guineas. But he recognises 
that it will, or may be, the foundation of an action, 
in which every word of his draft will be read by an 
extremely acute opponent, ready at the outset to 
apply in chambers for particular, or for the striking 
out of a paragraph on the ground of its iprelevancyj 
or of the whole claim on the ground that it discloses 
no cause of action, or that it is prplix, e,mbarrassing, 
or vexatious. Also at the trial it will be the principal 
document studied, by a judge, who is not going to 
allow public time to be wasted by any Evidence or 
arguments not justified b;^ the pleading, or which 
may take the other side by surprise. 

Similarly a defence is a document demanding the 
greatest care. What can and should be admitted ? 
What should be denied ? l/^^hat affirmative cane 
should be set up ? Have all the facts been obtained, 
sufficient to found the affirmative case, and, generally 
what line should be taken in the defence ? Solicitors 
frequently expect counsel to advise upon the right 
line to take, and an imprudent defence, such as an 
allegation of fraud, or a justification, may end in 
exemplary damages and the just censure of the rash 
pleader. 
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Tho^e Who are accustomed to the clear, simple and 
Jrecise language o£ modern English pleadings read 
a sense of shock the high flown irrelevant and 
lot infrequently abusive documents, which ki this 
Jouptry do duty for the initial statements of the 
parties. A phrase such as, the defendant is a “ cun- 
ning man ”, is an irrelevant statement which should 
not disfigure a formal document ; but is in fact almost 
common form. It does not matter to the court 
whether he is crafty or simple. The question is, has 
he a good defence to the action ? 

The failure of practitioners to appreciate the 
importance^ of accuracy and completeness in these 
documents results in the losing of cases. Hardly a 
passes in the High Court without some judge 
criticising with jdstice some grave, irremediable, ele- 
mentary defect in a plaint or written statement. Tliis 
criticism is^, usually evoked by the complaint of the 
counsel bcfof^,him, who speaks feelingly of the diSi- 
culty in whieu he and his client are placed by the 
negligence of the pleader in the lower court ; or the 
failure of the client in giving his original instruc- 
tionfe, or the negligence of the pleader in not originally 
extracting the wholq, case from his client, in this 
country where legal practitioners do the work both of 
solicitors and counsel, the very best advice that can 
he given is, > never to commence a draft till every 
fact has been got out of the client arid every docu- 
ment obtained. Before sending out the final draft 
itshould be searched minutely for omissions and all 
unnecessary statements should be ruthlessly cut 
out. 
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Apart from those cases ia which a caase Of, action 
has only Been hinted at and no sufficient facts plead- , 
•ed, or in which the written statement fails to set tfp 
the appropriate defence, the most serious general 
defect is the omission to g ive dates and* p roper pard- 
•culars, see Gauri Shanker v. Manki Kunicar, (21 
All. L.J., page 570) and the dangerous and improper 
practice of pleading f^ud where in truth no fraud 
exists. In England a charge of fraud is regarded as 
so serTous a responsibility, that it is the recognised 
practice of counsel to require instructions in writing 
before they allege fraud, and also in most instances 
to require the solicitor to bring the client to a con- 
sultation so that the client may realise the risk that 
he is running. 

Wlien the result of a trial shows that the charge 
of fraud ought never to have beeh brought judges 
say hard things of the client, bis solicitor and counsel, 
and one or two censures of this kind operate disas- 
trously on any man’s practice. Moi^over an un- 
founded charge of fraud “tends to j)rejudice the 
tribunal, and many a lost case would have had a 
different result if the pleader and solicitor had shaped 
it differently. Of course, when a man has clearly 
been the victim of a fraud,, he should fight the 
ease on that issue, and a charge of fraud successfully 
brought home to the opposite party repays one for 
the anxiety of the trial ; but in twenty years busy 
common law practice, a barrister of good reputation 
will not as a rule plead fraud, or depend on the groutic 
of fraud, or “ justify ” more than six or eight times. 

The danger of justification is also not understood 
in this country. lu the somewhat infrequent, cases 
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o£ malicioiis prosecution, false imprisonment and 
^e^mation, jostificitions are pleaded without realiza- 
tion of the danger, where other defences would be far 
safer. Take an, ordinary illustration of a defence to 
a su4t for malicious prosecution : — 

* A * goes to his garage ’’and cannot find an old 
outer cover which two days before was leaning against 
the wall. He asks his chauffeur. The chauffeur 
says he knows nothing about it. ‘ V ' makes enqui- 
ries, and eventually the clerk of a vakil tells him that 
he knows the chauffeur and saw him a few evenings 
before carrying an outer cover and turning into the 
compound q£ a motor-dealer. ‘ A ’ goes to the motor- 
dealer, and is told that a young man did come at the 
time and wanted to sell a used outer cover, but that the 
proprietor did' not eiamine the outer cover and at once 
told him to go away. ‘A’ describes the chauffeur anti 
arranges to drive by with the chauffeur i. > that the 
motor dealer' fcan see him. ‘A’ does so, and the 
motor-dealer tells him thafri'is chauffeur is the man 
who tried to sell the cover. ‘A’ thereupon prosecutes. 
The loss is proved, the clerk and motor-dealer give 
evide’hce, and then the chauffeur admits that every- 
thing they have said i^true; but'ii was not his master’s 
cover he was trying to sell, but one that belonged 
to a friend. He calls the friend, the friend produces 
a used cover. Neither the clerk nor the motor-dealer 
can swear that it was not the cover. The friend ex- 
plains satisfactorilyenoughhow he might lawfully have 
been in possession of the cover. The e Magistrate 
acquits. The chauffeur then sues for damages for 
malicious prosecution. 
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Now although ‘ A ’ may feel certain that the evi- 
dence of the chauffeur and his friend was false arji 
that the Magistrate was deceived, what line is ‘ A ’ tO' 
take ? 

What advice should be given ? 

One form of pleading will make it practically cer- 
, tain that ‘ A ’ will win the case ; another form of 
pleading will make it practically certain that ‘ A will 
lose, and will have to pay exemplary damages, which, 
with costs, may easily come to hs. 1,000 The 
prudent course is to admit the prosecution and the 
acquittal, to deny that it was malicious and to allege 
that the defendant had reasonable and probable cause 
for the prosecution. The particulars of the reasonsCble 
and probable cause will be (i) the original loss of the- 
cover, (ii) the statements made by the clerk and 
dealer before the commencement of the prosecution, 
(iii) the reasons which entitled A to believ^ the clerk 
and the motor dealer. That defence does-^ not attack 
■the character of the plaintiff ®r impugn Ahfi justice of 
tl}e Magistrate’s decision, but merely says that tiie- 
defendant acted in good faith, as a reasonable and 
cautious man, upon information that he was entitled' 
to believe. 

J 

On facts like these the defendant could hardly 
fail to get a decree in his favour. Very different will 
be the position if he is so unwise as to plead a justi- 
fication, that is to say, that the charge brought was- 
“ true in substance and in fact. ” Then he will have 
to prove nothing short of the fact that the chauffeur 
was a thief, and that the friend of the .chauffeur com- 
mitted perjury. Is he likely tc? be ablq_. to do so,. 
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wuen, vifougiiout tlie trial, there will be running, 
irrelevantly but subconsciously, through the Judge’s 
mind the thought that another judicial officer after 
careful enquiry dismissed the charge of theft ?“ 

*^If a defendant fails in a justification, the recog- 
nised practice is to award very heavy punitive and 
exemplary damages, so as ^o warn other people not 
to do similar things ; and, in the case under consider- 
ation,' a chauffeur on Rs. 40 a month might well 
expect to receive R"?. 500 to Rs. 700 as damages. 

Justification in libel is equally dangerous, and a 
client may be called upon to pay Rs, 5,000 when he 
miglit, hadi he apologised at the earliest moment, or 
in the defence, have escaped with nominal damages. 
There are however some libels for which heavy 
damages must be given, no matter how prompt or 
unreserved the apology. Still an apology always 
counts, andpjp frequently the means of bringing the 
parties togetK^er. 

Every lawyer wishes to succeed, every lawyer 
wishes to be a sharer of the great prizes which are 
enjoyed by the leaders in his profession. Given some 
natural aptitude, auy^man may rise to the top by 
laying his foundations well, and by prudence and 
hard work. A man who determines to achieve a 
reputation for giving wise advice, for simple, clear 
and accurate pleading, for complete knowledge of his 
case in court, has set bis feet ou the right path, and 
will overtake and surpass men of greater <> ability and, 
standing who have never schooled themselves to con- 
«ider with care what eourse a client ought to take, or 
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what they are going to put on paper or to say in -- 
court. ' ’ 

This book should be in the hands of every practi- 
tioner and ever}’ student. Its value does not lit? in 
the opportunity it may afford for the unintelligent 
copying of precedents ; but in the opportunity which 
it gives for a clear knowledge and understanding of 
the principles which underlie and govern a* most 
important and most critical part of a lawjer’s work.. 

It is ®the outcome of collaboration between Mr. 
Justice Walsh and Dr. Weir. My friendship with 
Mr. Justice Walsh is of over 25 years’ standing. As 
far back as 1900 he had already earned 4he reputa- 
tion of being an exceptionally clear and concise 
pleader. He was a formidable qpponeut in court. 
No matter how engagements pressed upon him he 
knew every fact and detail of bis cases, and the law 
applicable to them. In accordance wi^th that most 
excellent and invariable English practic^ he bad, on 
a sheet or two of paper, every matei’iiil date and 
fact. 

Of Doctor Weir, need I say more than that in 
every district of this Province this book will be read 
^)y men who remember with gi^atitude how pleasantly 
and successfully he introduced them to the mysteries 
of “ the rule against perpetuities,” the doctrine of 
relevancy, ‘contribution’ and the thousand perplex- 
ities which confront the beginner ? 

6RIMWOOD MEARS. 


June^ 1925 . 
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CHAPTER I 
THE ART OF PLEADING 

Every lawyer knows wiiat is meant in the law by 
the word “ pleading.” It means other things in 
other connections. A sinner may plead for pdfdon. 
An advocate may plead for bis client. But “plead- 
ing” is now a word of art, or a technical word, 
for the f( frmal documents in which the partie8 _to_.a 
l aw-Buit state their respective cagfis, Jn the old d a}' s, 
_ that is to say, certainly down to the days of Edward 
III, or the 14th century, they did so by word of 
mouth. One’s knowledge of the manners and customs, 
and the terrible oaths of men, in those warlike d ays 
lead one to suppose that their oral efforts must have 
been rousing productions. The need for a permanent 
record in writing must have been very ear^ apparent, 
though the chan^, like most legal reforms, Was.doabt- 
less made after much deliberation and hesitation. The 
reason for a written record is mentioned by Lcgd 
Bacon in one of his essays in 1596 : — “ Pleadings 
must be certain because the adverge party may know 
whereto to answer.*’ Blackstone in 1768 describes 
them as, “ the mutual altercations between the plain- 
tiff and defendant, which are at present set down and 
delivered into the proper office in writing.” In 
modern days the title “ pleader,” except in India 
where it denotes a rank in the legal profession, has 
i'been applied wil;h special intention to a practil^ioner 
whose chief occupation is that of drawing* tlvQ plead- 
ings or formal documents. The fealr and detestation, 
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nofc.'uumixed with eavy, in which the pleader was 
held by the members of the public, makes it probable 
that the title once applied to advocates who appeared 
in co'art. The pleader,” or “ special pleader,’^ who 
maialy works in Chambers, and is often the most gentle 
and guileless specimen of the genus lawyer, caii hardly 
have been sufficiently familiar to the public, or suffici- 
ently truculent in his conduct, to justify the oppro- 
brious epithets applied to “ pleaders ” in the literature 
of all centuries. A Bodleian MSS. in 1430 speaks of 
“ Plederes, which for lucre and meede, meyntene 
quarelis, and questis doon embrace.” In 1629 a 
dramatic poet writes of “ The tradesmxn, merchant, 
and litigious pleader, and such like scarabs bred in 
the dung of peace,” while ia the letters of Junius in 
1777 the dictum that “ the learning of a pleader is 
usually upon a level with his integrity ” reads 
more like a back-handed than a genuine compliment, 
though it ^ight well be paraphrased, into “ the 
integrity oE^^ pleader should always be on a level 
with his skill ” and used as a motto for this book.> 
For unless the pleader intends to be honest and to use 
his learning on behalf of his client in the legitimate pro- 
secution or protection of his rights, he may as well 
put down this book at once. It is not written for him, 
and he will find little in it to help or encourage, and 
much advice before which he will have to place a 
negative. 

“ Pleadings,” as the word indicates, must have 
originally embraced only those formal documents 
which were subsequent to the plaint. ' The ‘‘ plea ” 
is the natural attitude of the defendant. And the 
plaint was originally known as the declaration, or 



THE ART 01? PLEADING 


3 


couat, the latter term applying to the separate'specific 
matter^j.or clauses, into which the former was sub- 
divided. You might have a declaration, containing 
only th% mdebitatu s, or common count,* for a simple 
money deStfor a single allegation of trespass, or ybu 
might have one containing several counts, either 
alternative or cumulative. In answer to the one, 
you mighc defend by the plea of “ never indebted,” 
whicli traversed, or put the plaintiff to the proof of, 
all the facts necessary to establish his claim. And in 
answer to, the other, if the act complained of was justi- 
fied by some statute, you might defend by the simple, 
but sometimes vague and irritating plea of “ nod guil- 
ty by statute.” These elemintary and fiyidamental 
documents in every law-suic were often followed, as 
occasion demanded and circumstances justified, by the 
plaintiff s reply, the defendant's rejSinder, and so on 
with ocher terrible weapons like the rebutter, and 
surrebutter, as the parties continued, in ths hands of 
their expert pleaders, to wage their pape®. warfare in 
an effort to score a victory without the necessity of 
a trial at all. And so, for convenience sake, the mighty 
collection thus accumulated came to be known as ^the 
“ pleadings,” and thus they are still known to this 
day, though stripped of many of^ their highly techni- 
ca.l and scientific attributes. ' Many a plaintiff in those 
days of high pleading was non-suited without an 
opportunity of showing himself in court, and explain- 
ing his grievance to the tribunal. This would happen 
when the defend int, by assuming all the facts alleged 
against him |;o be true, was allowed to object to the 
claim by a domurrer. His lawyer demurred^ to the 
claim, and proposed to sho w to the court that no cause 
of action was disclosed by the p’laintiff's -declaratiou, 
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a^d counts. The matter was set down for 'arf^ument 
before the court as a point of law, and woe betide the 
plaintiff if his pleader had made a slip. He could 
come again with a new and a better declaration ; but, 
for the time being, his suit was dismissed with costs. 
No better example can be given of this procedure than 
an authority contained in an old report. The plaintiff 
complained of a wrong committed by the defendant 
who had seized some cattle which had damaged his 
land, and who claimed to h ive acted under what was 
known as “ distress damage feasant.” The real ques- 
tion was whether the defendant had properly fenced 
his land, and whether the act of the cattle in walking 
inside anti helping themselves to the edibles they found 
there, was not really the defendant’s own fault. The 
plaintiff’s declaration, which was a lengthy and learn- 
ed document, happened to allege that the plaintiff’s 
cattle were on the highway. Now the proper use of 
the highway is passing along it. You must not stay, 
or loiter on'it, or allow your cattle to stray thereon. 
At least, if you do so, you do it at your own risk. 
The plaintiff’s pleader ought to have said that the 
' calftle were passing along. If he had done so, he 
would have shown that they were lawfully there. 
The defendant’s pleader detected the error. The 
evidence at the trial might have shown, oiu way or 
the other, what really happened. But the defend- 
ant demurred, and the poor plaintiff’s suit was dis- 
missed because, not having alleged that the cattle 
were passing along the highway, and therefore law- 
fully there, he had failed to show a cause of action. 
Perhaps the defendant was really right, but the 
plaintiff had no chance to prove his case. If his 
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pleader had kaowa that the cattle were strayiag, he 
ought not “to have allowed the plaiatiff to persist iij 
his suit It looks very much as though the plaiatiff’s 
pleader either did not know the 1 iw oE jjiighw.iys, or 
was ii careless fellow who did not take the trouble cSo 
plead with scientihc accuracy. \y 

Some o£ the old judges cf£ those days have been. 
^Criticised for their peda^atry and high teehtiicality. 
But it was the procedure which wiis mainly at fault. 
To us, in these days, it appears anticLuated and short- 
sighted. The more speedy methods of modern life, 
and our more practical, and, as we often please our- 
selves by saying, our more enlightened views of 
business, necessitated a change to simpler amethods. 
The object of the legislature to-day is to enable the 
courts to “ get to the merits,” and so to administer 
justice as to make a* speedy and final determination 
of the real controversies between parties. The 
English courts have fully entered into the o spirit of 
public feeling on the subject, and both platings and 
procedure have been simplifiec^to meet modern, ideas. 
In the main, the result has been a great improvement 
in achieving the real object of courts of law, and a 
strengthening of the confidence of the commercial 
public iu the administration oEju^ice. But it cannot 
be (jouied that the remedy, like many others, has 
brought with it new grievances, With the decline 
of the former high standard of exact and scientific 
pleading, there has been a distinct deterioration in the 
practice. Unless slip-shod methods, and diSusenesa 
are discouraged and checked, they naturally flourish 
and abound. The practitioner relying upon a know- 
ledge that the tight hand which used to be kept over 
slips, and vague generality, has been relaxed, is con- 

'a 
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^nt to conform to a lower standard, and has , grown 
more rambling, and often, therefore, more , diffuse. 
It is easier to be long-winded than, concise when 
cof'cisenesa involves precision. It is easier to cast 
your net wide than to make a selection of a more 
limited area which mayemiss your object through 
yonr own lack of judgment, or of clear vision. The 
result of looser pkading in England has been to 
produce looser methods of thought, so that compli- 
cated cases have got into a tangle which might have 
been avoided, and have ended in a visit to the Court 
of Appeal TO straighten them out. 

' The plain-thinking business man may well say, 
‘But if scientific pleading, and highly technical pro- 
cedure for adjudicating upon it, have been rejected 
in favour of simpler methods with the object of 
forcing the parties into court as soon as possible, and 
of disposing of the controversy with a minimum of 
cost, why b?,ve pleadings at all ? If a man owes me 
a sum cf naoney on a ccmtract, and claims that he is 
not bound to pay it, our arguments will appear in 
th|; correspondence which has passed between us. 
Each of us knows the other’s view, and all we need 
do is to lay our correspondence on the appointed day 
before the court to which 1 have summoned him ,by 
a writ, and ask it to read the letters, and, after hearing 
us both, to decide which is right.’ No doubt, in the 
simple case so stated, this could be done without risk 
of injustice. But litigation is not for the most part 
concerned with such simple disputes. And for them, 
summary procedure, and Small Cause Courts can 
always be made available. But rules of practice and 
{ roceduye hav| to be universal in their application. 
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subject tip special exceptions, and to provide a 
machinery which will work every day for eveity* 
thin^ which comes along. If the machinery cannot 
stand ftie strain of a heavy, complicated, or diflGcult 
dispute, and breaks down, it is inadequate. Iv is 
really a sufficient answer tc say that our legislators 
and lawyers cannot have Been wrong throughout the 
ages in compelling all parties to present a formal 
statement of their case before the tribunal begins 
the final task of adjudication. Tested by all the 
teachingoand experience of ' the greatest lawyers in 
all generations pleadings are indi-xpensable. Against 
the considered opinion throughout the ages of those 
best able to judge, there is no appeal. Secvfus judicat 
orbis ierrarum. For the same reason the modern plea- 
der must take himself and his task seriously, and while 
availing himself of the greater freedom* due to the 
less exacting requirements of modern rules, he must 
always aim at the highest standard j^f scientific 
arrangement, precise statement, concise.,phra8eo]ogy, 
and sound legal reasoning; fJtinging to the framework 
of the modern edifice as good material as he would 
have been compelled to supply if be had lived a 
hundred years ago, in daily fear of a dtmurrer. He 
is really the architect of his' client’s structure ; he 
may be also, when the case comes into court, the 
builder, asking, when he has constructed the building 
with his client’s material, for the judge’s certificate 
of success. , But as he lays his plan in the first 
instance, providing in the plaint of every item which 
will be required before the edifice is completed, so 
must he who has to build thereon .eventually con- 
struct. And the pleader is no» unlikely, to be the 
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best artist, who is most keenly conscious o£ the 
itj^portance o£ care and foresight, and of the" dangers 
And difficulties of his task. That the modern English 
system works .satisfactorily on the whole may be 
gathered from the fact that the Government of India 
in the first Schedule to the Civil Procedure Code, 
and particularly in the rules relating to pleadings, 
and matters cognate there.to, has adopted in their 
entirety, with slight modifications to meet local 
requirements, the Rules of the English Supreme Court. 
A man cannot hope to become a sound plpader in 
India, unless he has grasped the English princi* 
pies, and acquired some knowledge of the English 
practice. 

No doubt, many pleaders prefer to embarrass and 
obstruct the speedy decision of the case in accordance 
with truth and justice. This is not difficult, especially 
in India, where the imperfections of the machinery, 
the lack of opportunity for practical training in the 
application of the first principles of the pleader’s art, 
and a tendency in Indian litigation towards pro* 
fixity, ambiguity, and discord, provide a wide field For 
diffuse discussion. If a practitioner is content with 
the position of the paid agent of his client, and regards 
a visit to the court of appeal, or even to two courts 
of appeal, or to as many as there may happen to be, 
as an object to be desired, rather than a misfortune 
to be avoided, there is little or nothing in India to 
stop him. He is impervious to the shafts of such 
“ public opinion ” as exists, and immune from attacks 
for negligence. The criticism of the court is all in 
the day’s work, and will pass over him like water over 
the duck’s back. Therd'is little to discourage him from 
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becoming. a “ scarab,” and a professional dealer in 
idle and, to him, prodtable litigation. He will scfiff) 
at the principles, practice, and precedents collected; 
in this nook, and continue to wrap ap his client's' 
cause ill a mass of verbiage, arranged in alternatives^ 
and ambiguities which will enable him to shift his 
ground in each court, and to change his direction with' 
the frequency and rapidity of the hunted hare. 

But if he wants to become a successful plbader, 
and a master of the art, he must cultivate a method 
of clear, and direct statement. This is not so easy 
as it sounds. There are those who regard it as so 
simple as to be almost beneath them, and who look 
upon prolix ambiguity as a proof of cleverness. The 
best answer to this view is that it is found in its 
worst forms, and in its most constapt manifestations, 
amongst the rank and file of the incompetent and in- 
different practitioners. The proportion of those who 
can be trusted to make a clear and conci^ stateoafent 
of a complicated question of fact is sc^all, and of 
those who are able to select the one point of law upon 
which their case turns, smaller still. It may be con- 
fidently said that in the great 'majority of cases ,the 
first essential is to arrange your statement in chronoJ/ 
logical order. “ I wish, Mr. So-and-So,” said a judg^ 
vvearily to counsel (and how many say it to them- 
selves with a sigh ?), “ that you would adopt some 
order in your statement : chronological if you 'Can, 
but order of some kind.”^he goal to aim at is the 
production of a compendious, but comprehensive state- 
ment, omittmg no essentials, but stating nothing 
superfluous, in such a form that it may be. read to 
an audience without produc^g weariness, apd 
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understood without necessitating recapitulation.)' A 
pfiragraph, or a passage, which cannot be followed- 
without turning back to read it again, must be- 
obscure. In order to carry with you the min^ of the 
reader, you ought so to arrange your sequence o£ 
paragraphs as to lead by gradual stages up to the- 
central and critical point. When this is reached, the 
way is clear for stating the relief claimed. 

The framing of the relief is a task, both in sub- 
stance and in form, as exacting and important as the- 
statemeut of the cause of action. The ose is the- 
correlative of the other. The two together constitute 
the fundamental essentials of a scientific pleading. 
The correct and careful pleader first decides what is- 
the cause of action which his client’s statement of 
facts disclose?. . If Jie cannot put them into a pleading: 
which discloses a cause of action known to the laws, 
it is almost certain that his client has no case. But' 
wlfen he isn^jble to satisfy himself that a legal claim 
is established if the client’s allegations of fact can he- 
proved,- his‘ next task is'"' to decide what substantial- 
relief logically results from a claim so proved. The- 
pleading is a bad one on the face of it which claims a 
relief covering a wider ground than the allegations of. 
fact in the body of the plaint justify, or which fails 
to claim that which logically results from such allega- 
tions. In either case embarrassment is certain to- 
result at the trial. In the one case, the pleader finds 
himself driven to fight questions and issues which 
his client’s case fails to support, xin the other case,, 
he discovers, after succeeding on all the relevant issues- 
that the court declines to grant him all the relief to 
which he now finds fhe p.irty to be entitled, because- 
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(Some o|it° has not been claimed and is outside the 
' subject-matter of the suit as planned in the pleading. 
In the majority of cases, where the merits justify 
such a procedure, the Court will allow the relief claimed 
to be amended so that justice may be done, and a 
final determination of the (jpntroversy reached. But 
it is well not to have to rely upon this. There may 
be objections, and practical difiSculties. The course 
proposed may unduly prejudice the defendant. It 
may entail an adjournment, and the payment of costs. 
And in any case it is a confes-sion of bad workman- 
ship, and a superfluous and unnecessary task, to he 
compelled to ask the court for concessions and pri- 
vileges which are matters of grace and not? of right, 
and which may when granted, if at all, fall short of 
the full measure of redress. In India where the very 
jurisdiction of the various subordinate courts turns in 
many cases upon the nature of the relief sought, as 
well as upon its pecuniary value, the correct frame of 
the relief is really essential before the sui^is launched. 
Many pleaders find it of great assistance, when 
framing the relief in its final form in the pleading, to 
Slate precisely, by reference to their numbers, , the 
exact paragraphs of the body of the pleading under 
which each clause of tlie relief is claimed. Thus the 
■ pleading will claim (a) that the plaintiff be declared 
to be the owner of Blackacre, under paragraphs. 1 to 
6 hereof; (6) that the plaintiff be granted a decree 
for joint possession of Wbiteacre under paragraphs 7 
to 9 hereof; and (c) Rs. 300 under paragraph 10 here- 
, of. To Burn up, a properly pleaded claim must always 
fulfil one condition, tlpon the assumption >that the 
allegations contained in it are taue it ought to entitle 
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the plaintiff to an immediate decree for the whole of 
the relief claimed. It is an ex parte document. If it 
cannot achieve this small measure of success when 
unopposed, it is not likely to do better in the teeth 
of Sfganised opposition . 

The task of the pleader tfor the defence, though no 
less important than the work of his opponent, does 
not require the same .degree, either of fore- 
thought, or of preparation. He has not to decide 
whether his client’s case is a good one which ^ is cap- 
able of being stated in legal phraseology constituting 
a cause of action. His course is largely marked out 
for liim by the form of the claim, and he must follow 
it as* laid out in the plaintiff’s claim as best he can 
with the materials, and on the lines, provided for him 
by his own client. <■ He can shelter himself behind a 
bare negative, and, like the election-candidate in Pick- 
wick, “ deny everything. ” In the old days, in 
English ple<ii^ng, a defendant charged with the com- 
mission of sv^me tort might content himself with a 
defence cbnsisting of the simple and familiar expres- 
sion, “ Not Guilty. ’’ Thi-! form has, in modern days, 
beeiP forbidden, except in certain special cases in 
which the acts complained of are protected by statute, 
in which event “ Nut Guilty by statute ” may still be 
pleaded. But as a general rule, and according to the 
now universal practice, he must either specifically 
^ admit or deny the main allegations of the plaintiff. 
He may still shelter himself behind an impenetrable 
negative. Thus iu an action for ejectment by a 
plaintiff who claims to be the owner of the land, or 
in some other way eijjtitled to turn the defendant 
out-of the fat'd of which the defendant is in posses- 
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sion, the ^efeudant may merely decline to admit the 
plaintiK’s allegations, and allege that he, the defendant, 
is in possession.'' In the old days this was known as 
the pleS of ‘‘ liberum teneraentum'' or •my freehold. ” 
In other words. “ prove your case ; I am in posses?t6tt 
of my own freehold ; turn me out if you can ; I leave 
you to succeed or fail on tife strength or weakness of 
your own title.” A very common, and, in many 
cases, a very necessary illustration of this attitude,, 
occurs in cases of defamation. The defendant either 
does not ^admit, or expressly denies, that he ever 
published the words complained of, whether by writ- 
ing or by word of mouth. He may legitimately do 
this even though he kifows that he priiited them, 
with a definite purpose, in his newspaper, and intends 
to say that they are all true. But he denies the 
publication because he wishes to force the plaintiff to 
prove it, either by going into the box himself and 
submitting himself to cross-examinatiom jOr in the 
case of some alleged slander, which ma;^have been 
only harmless gossip, or an idle jest, .to^-foyce into 
the witness-box the “ tell-tale-tit ” who has repeated 
and exaggerated the words and distorted them beyond 
their real meaning in order to cause annoyance to 
the plaintiff and trouble to the defendant. 

“ In connection with such cases as a suit for defama- 
tion a useful illustration may be given of the 
defective pleading known as a “ pregnant nega- 
tive.*’ The plaintiff alleges that the ' defendant 
“ falsely published ” certain defamatory words “ of 
and concernfng the plaintiff The pleader may not 
plead that “ the defendant deni^ that* he falsely pub- 
lished the alleged words.” Thia is ambig-ui)us, and 
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embarrassing. It may mean that he denies publica- 
tion only, or that he admits publication but * denies 
the falsity, or, in other words, that he alleges that 
they are true. > Similarly, he may not plead thilt the 
dd^endant denies that he publialied the said words of 
and concerning the plaintiff. ” This may mean that 
he denies publication only,® or that he admits publi- 
cation, but denies that the words referred to the 
plaintiff. He must specifically state whether he ad- 
mits or denies publishing at all. A very common 
form at one time in England of avoiding* this fal- 
lacious method of denial, which the plaintiff is enti- 
tled to have struck out as embarrassing, was to 
plejid that<,“ the defendant denies that he published 
the said words as alleged or at all.” 

The simple denial was always called in the old days 
the “ traverse. ” One of the chief and most difficult 
tasks of the defendant’s pleader is to decide whether 
his client’s (S'se which appears to be true, is sufficient- 
ly pleaded' liy a mere trocverse of the plaintiff’s allega- 
tions, or' ought to be stated by “ pleading over ” } that 
is to say, by alleging special matter, which is sometimes 
a “^confession and avoidance, ’’ and which is done 
in some parts of India by adding a sort of supplemen- 
tary defence under tfie general description of “ special 
pleas. It may be asked why, if your client has an 
additional answer, and a more effective one, in the 
form of special matter over and above that which is 
put in issue by the claim, he shoulcKnot in every case 
put it forward at once. The answer is^ that unless 
the law requires it as a matter of justice, and as notice 
to the plaintiff to pr^ent unfair surprise, it is bad 
pleading ‘^'to jump before yo u co me to the stjle ; 
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i-e., to allege superfluous matter, which you will bl 
fble to rely upou at the trial ereu though you hav| 
not made the plaatiffi a present by giving him prw 
vious notice o£ it. ’ 

On the other hand, where the real defence is“ con*) 
fession and avoidance*”, it must be expressly pleaded.’i 
A simple illustration will suffice. Let it be supposed! 
that the plaintiff complains that theldefend*ant unlaw*! 
fully beat and assaulted him, and that he'claims! 
damages for the ’wrong done. If the defence be that 
the defendant did indeed beat and assault the plaintiff, ^ 
and knock out three of his teeth, and left him , 
senseless on the ground, and that he ffiid so ^because ’ 
the plaintiff committed an outrageous and unjusti- 
fiable assault upon him, and that if he, the defendant, 
had not done so, he would have been badly injured, 
this must be specifically pleaded. It would be a. 
serious mistake to omit to “ pleas'i^ver ” specially.. 
To deny that the defendant “ unlawfully beat the 
plaintiff ” would be a “ ptegnant negativfe.” To deny 
that he beat him at all would, in the circumstances, 
be extremely foolish. “ A traverse,” moreover it has 
been said, “ cannot be made to do the work of a 
plea in confession and avoidance. ’’ Its office is to 
contradict, not to excuse. Allegations which are to 
oe relied upou as justifying an act must not be kept 
back, concealed, or insinuated into a plea which denies 
-the act. The penalty, if they are, will be that thd 
judge at the trial will exclude the evidence, or make 
the defendant pay the costs ot an adjournment to 
enable the defence to be raised, and the ^plaintiff to 
meet it. 
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here is reason in this, and it ought to convince 
^mosfc sceptical that, though pleading is no longer^ 
xact science, its principles have a scientiBc ,b.isi8 
oughtt to be understood and mastered if funda; 
ital error is to be avoided. The reason is this, 
long as you leave the plaintiff to prove his case, 
d content yourself with a mere negative, the onus 
on him. But the moment you begin to assert some 
w fact, Which, while accepting the plaintiff's case 
fact and in law, superimposes upon it fresh consi- 
rations which establish from your side a complete 
swer and defeat his claim, the onus is shifted. And 
ou cannot prevent it from shifting by introducing 
to yodr traverse what is really a matter in con- 
iBsion and avoidance. So that on the whole it may 
le said that if you put ^tbe matter to the test, when 
reparing to plead your defence, by asking yourself 
pon whom the onus will lie of proving what you 
wish to allege, Syd, so testing it, you are satisfied that 
the onus will li^n the defendant, you may be equal* 
ly sure that you ought to set it up by a special plea. 


It if^ not necessary, as a rule, to plead law in a 
defence though if you rely upon the absence of a deed 
or upon the omission to have a deed registered, or upon 
the Limitation Act, or upon such other like maatters 
which make the plaintiff’s claim defective by reason 
of, failure to comply with a statutory provision, it 
is better to plead -the precise statute and section.' 
Where, as in India, most of the law is codified, so 
that the absence of such a plea can seldom be 
objected to on the ground of surprise, this,, form of 
pleading the statute is not of vital importance, and 
need never resorted to unless the defect is one 
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which is apparent on the face of the plaintiff’s pldading. 
The Civil- Procedure Code, by Order 8, rule 2, enjoin# 
the defendant to “ raise by his pleadings facts which* 
show tlisPt the transaction is either void or voidable,” 
but this clearly refers to “ new facts to be special!^ 
pleaded,” and does not, of itself, require a statutory 
plea. It is bad pleading fo plead additional facts 
on behalf of the defendant, and then to show that 
"the plaintiff’s claim is bad in law, because the plaintiff’s 
claim is not a combination of the two sets of facts,' 
and must be tested, as a matter of law, upon its own 
allegations, and upon no others. The additional facts 
pleaded on behalf of the defendant raise an issue of 
fact, and do not put in issue the question of law 
whether the plaintiff’s facts by themselves disclose 
the existence of a cause of action. 

• 

Formal pleas, in addition to traverses and pleas 
in confession and avoidance, such as pleas to the 
jurisdiction, and pleas in abatement objec.’^g to the 
non- joinder, or mis- joinder of parties, comi£^nly called 
dilatory pleas, would appear to be popular With all 
classes of pleaders, and almost universal in certain 
parts of India. They are called “ dilatory _ pleaa ” 

, because they raise for the most part merely technical 
! objections of form, without presenting a substantial 
/i answer to the merits of the claim. They may, in 
' certain instances, each as the jurisdiction of the court, 
or the absence of a necessary party who is dead and 
cannot be joined, or who refuses to be joined, if 
substantiated in^f^ict, be fundamental, and fatal to the 
claim. But where, as is too frequently the case, 
they are merely meaningless pleas -without snb- 
•stance, and having no relation to jhe real f^cts, they 
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are idle^, ^oolieb, and improper, and ought to be struck 
qut by the court, with a penalty by way of costs 
•against the party responsible for introducing idle 
matter for the^mere purpose of causing embarrassment 
tsi^he other side, and unnecessary time and trouble to 
the work of the court which has only to decide the 
real and substantial controversy. 

The foregoing principles are clearly embodied in. 
the Code of Civil Procedure, and the above exposition 
should remove any difficulty which an inexperienced 
practitioner may find in applying the rules ^contained 
in the First Schedule in practice. Order 8 deals with 
the written statement of the defence. Rule 2 there* 
•of.requireg new facts to be specially pleaded. Rule 3 
requires the pleader to deal specifically with each 
Allegation which he does not admit, and to state 
whether it is denied, or merely not admitted. Rule 4 
is to much the same effect, making evasion, or the 
use of a ‘‘pregnant negative,” unlawful. Rule 6 
treats a fa^'as admitted .srbicb is not specifically dealt 
with by the defence. The wording of this rule, which 
is as follows, has been sometimes criticised : — 

^ Order 8, Rule 5 . — ‘‘Every allegation of fact in 
the plaint, if not denied specifically or by necessary 
implication, or stated to be not admitted in the plead* 
ing of the defendant, shall be taken to be admitted 
^cept as against a person under disability : 

Provided that the court may in its discretion re- 
quire any fact so admitted to be proved otherwise 
than by such admission.*’ 

■j 

There ought to be no difficulty to any one not on 
the look-out for objections and desirous of finding 
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difficulty, in applying this rule in practice. Iti means 
what it^says, even though it may say it clumsilp. 
Wliether a fact is denied, or specifically not admitted, 

, the resifit in its effect upon the issues in controversy 
is the same. The fact is put in issue in either case. T^e 
rule of practice commonly acted upon by esperienced 
pleaders is to deny specificaHy that which is within 
the knowledge of the defendant, and that which he is 
' prepared to negative by proof positive, and merely 
to state that he does not admit matter of which he 
has no kgowledge. It is in respect of the latter that 
care is required. If the pleader desires to put in issue 
' a matter by not admitting it, he must be careful to | 
say so. The sole object of the Rule is to compel him | 
to make it clear how much lie disputes, and how much ^ 
he admits. The rest of the Order deals with grounds 
of defence which have arisen since tlfe commencement 
of the suit, and with the method of raising a set-off, 
matters of detail which need not detain us.^ 

While the rigid rules of pleading which were 
adhered to in the old days have been greatl^ oelased, 
and elasticity has been introduced in the interests of 
justice by provisions for- amendment for the purpose 
of arriving at a true couclusiou upon the rights of tne 
parties, what was said by the Jearned authors of 
Smith's Leading Cases, Mr. Justice James Shaw Willes 
and Mr. Justice Keating, is as true today as ever. 
“ Mo legislative enactment can in all cases prevent 
the expense and delay which result from the necessity 
of amending untrue or imperfect narratives of the facts 
relied upon by, the respective parties. Such inconve- 
niences are to be avoided by taking care in the first 
instance to make the pleadings tr»e and perspicuous^ 
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adopting the known and understood formulas used for 
Che sake o£ brevity in cases o£ £requeat occtirrence, 
and, where there is no such formula^ stating the 
material facts* as they can be proved to exii^t in in* 
Eligible language.” 



CHAPTER II 
HOW TO START 

la tile Hundred Yards sprint it is essential to get 
well o£E the mark. Pleading is not a sprint, but the 
illustration will serve. A man seldom recovers from 
a bad start. The pleader .should always remember 
that the actual drafting in extenso of the plaint, or 
written statement, is the last lap. The first thing the 
plaintiff’s pleader must do is to make up his mind 
whether his client has a case, and what it is. A great 
lawyer, v?ho was a famous practitioner in Chambers, 

' once said that when he was asked to advise whether 
his client had a good claim, his invariable practice was 

I to endeavour to draw up a skeleton plaint, upon 
' which, if the allegations were admitted to be true, ht. 

was prepared to give Judgment in Ins client’s favour 
for the relief claimed. Uuless the skeleton plaint 
could survive this test, he was satisfied that his client 
had no case. ^ 

This advice sounds obvioiis and eleuientjry. But 
how many pleaders in the mofussil attempt this pro- 
cedure ? There is so much in the average law-suit ^ 
which is obvious, when it is ascertained and under- 
stood, that practitioners are apt to take things for 
granted, and to overlook the possibility of latent' 

II traps and pitfalls. 

It is sometimes said that a plaintiff ought always 
to win, because his pleader has no business to make a' 
claim at all, unless it is a sound one, and that, when 
the plaintiff fails, it is either because he has made false 
allegations, or because his pleader did not know his 
law. The pleader will often retort upon this latter 

21 
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ctlarge that he did not know the true facts when he 
began. Whose fault is this ? It is often the plea- 
dw’s own, fault. It may happen that a story told 
you by one who fancies that he has a grievance, 
sounds plausible and even convincing, until you begin 
po commit it to paper in the form of a scientific 
pleading. You then begin to realize that there is 
something dubious about it. You detect some glaring 
improbability, or an apparent gap in the sequence of 
events, or some mysterious ambiguity which makes 
you wonder whether yon have been told the who* 
truth, or even makes you sceptical as to whether the 
plaintiff intends you to know the whole story. When 
the pleader reaches this stage in his process of mental 
reasoning, he ougjit to stop. In conversational lan- 
guage, “ there is a screw loose somewhere. ” His 
busiaess, in these circumstances, is to insist upon 
having fulKsf information, to interrogate his client as 
to all matters which seem incredible, or mysterious, 
and to insist upon his ori^nal statement being supple- 
mented, so (IB to remove, as far as possible, all doubt 
and ambiguity. To go on with a plaint based upon 
allegations which are ambiguous, inconsequent, or 
incredible is bad workmanship, foolish, and often 
patently dishonest. After all, the client cannot be 
expected always to know what is material. He may 
be a knave, but in the matter of deciding what is 
material to his case he is almast certain to be a fool, 
and may conceal something which is helpful because 
be fears that it may be detrimental. The trained 
expert can generally tell when something is being 
withheld, and it is his* business to probe the matter to 
the full, before he finally starts on the plaint. 
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Wh«a the peader has got all the information he 
is likely to get, he can start putting the plaint on 
the' stocks. He has the rough material ^ he has filled 
the gaps, and collected all that he can ; it is now 
business to piece it together scientifically, according 
to certain prescribed rules, which he must adapt, 
modify, and bend to the special circumstances of the 
•particular case, as his intelligence and experience ;nay 
dictate, so welding and dove-tailing his material into^ 
a connected whole, as to create a fabric which when! 
completed will hold together. He is not bound to be 
the judge of his client. ^ That is to say, in simple , 
matters of fact, such as, for example, whether the 
defendant brutally assaulted the plaintiff wifii a latHi, 
and without provocation, he is not bound to disbelieve 
the plaintiff and his witnesses. There is all the differ- 
ence between refusing to accept a simple allegation 
of fact, and insisting, as has been already explained, 
upon having the obvious gaps in a story ■filled, and 
ambiguities removed. But he, is bound tq be the • 
judge of his client’s case. That is to say, assuming, 
that all his client’s allegations are established in fact,! 
he ought not to lend his name to a plaint which, upan/ 
that hypothesis, fails to show a cause of action known 
to the law. To do so wilfully is unprofessional and 
dishonourable. It is a species of blackmail to lend . 
your name to a proceeding against a member of the ' 
public by a process of law which will put him to'/ 
expense and trouble, whqn you know, as a lawyer, | 
that it has no legal foundation. To do so uncon- 1 
sciously, is to ’proclaim yourself a blundering practi-'' 
tioner, who is ignorant of his buspess. • 

What then* is the best practical method * to' adopt 
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with a view to avoiding fundamental eri'on ? The 
scientific pleader with a complete mastery over his art 
is not likely to make serious mistakes. But Sew men 
%j;e so confident of themselves as to entertain no 
apprehension, and men who suffer from over-con- 
fidence are the most likely of all to becaiight napping. 
So that every pleader ought to keep a severe watch 
upon himself. Therefore, one of his first self-imposed 
tasks in constructing a plaint should be to ask himself 
two questions : Firstly “ What should I say about 
this claim, as it stands, if 1 had to attack 'it as the 
pleader representing the other party ? ” He will 
probably find that he has plenty to say. Has he also 
afi answe? ready for the attack ? Secondly, he should 
ask himself, ‘‘What should I say if I had to adjudicate 
upon this plaint A'rom the Bench ? What is the judge 
before whom this plaint is sure to come, likely to say 
himself ? ” If, in performing this task, (and in the 
ordinary ^aigbtforward case it is a simple and speedy 
mental p^cess) he fiudg that there are no serious 
openings for attack, he may go boldly forward. The 
substance of the plaint may be regarded as satisfac- 
tary. 

But it has to be put into form, the clear, concise 
statement of facts and deductions, required by law, 
leading up in simple and intelligible sequence to the 
relief sought. For this purpose, no more helpful 
method can be suggested, than to take a sheet of 
draft paper, and to sketch out upon it, in rough out- 
line, the series of paragraphs into which the plaint may 
be most satisfactorily divided. This will include, in 
the first place, the ’ names and legal status of the 
plaintiffs, and of the defendants, respectively. Then 
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any int'^rmediate history, or other matter, such as 

ascending line so as to begin with the predecessor 
of either party, and to show their legal relationship, 
and then down in a deseending line, stating the 
deaths, marriages, births, adoptions, and other matters 
necessary to make the legal relationship oE the parties 
clear to any stranger who may read the plaint. It 
may be necessary, as the result oE stating certain 
facts, to supplement them with a statement oE infer- 
ences of fact, or with a statement of legal deductions 
and of legal consequences following by op^ation ,oE 
law from such facts, though it is always wrong to 
plead bare statements of law as such. Then, following 
on in logical .sequence, will come the’statethent of the 
wrong complained of, and of how, by whom, and when 
it occurred, and, if ueed be, of liow, through some 
known agent, the defendant is alleged to be legally re- 
sponsible for it ; and this, in its turn, wjll bajollowed 
by a statement of the loss or other consequences of 
which the plaintiff complains and which are alleged to 
have ensued in the ordinary course of events from the 
wrong already alleged. Lastly, ccynes the statement of 
th^ relief claimed, sometimes a difficult, and always an 
important part of the plaint. When this stage in 
sketching the skeleton is reached it is always possible, 
and generally very helpful, to draft it in full, in order 
to see how far it covers ^the ground, and how far it is 
justified by t^e rough allegations wliich have preceded 
it. So that, in effect, the last part of the plaint, namely 
the relief, takes its final form, before the first part. 
W^ith this skeleton, mapped out to' his satisfaction, the 


genealogical tree showing the legal relationship between 
them. *It may be necessary to go back, ^nd up in an 
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pleader after reviewing his handiwork as" a« whole, 
can set to work and draw up the complete draft in 
its final form, Jncorpo('ating all the corrections which 
ha has been making during its construction, and fil- 
ling in the details which are non-essential, in his own 
style. Before he parts with it, he should give it a 
final examination, particularly with a view to cutting 
put superfluities, which are ugly, useles.'s, and often 
a source of subsequent embarrassment. If neither he 
nor any one else finds anything to excisBj^ he may 
count himself a useful draftsman. 

The reader may say to himself t “ But all this is 
very pedantic and laborious.” One answer is tliat 
what is worth doing at all is worth doing well. 
Another is, that the pleader has certain privileges 
conferred upon him by law, that he is supposed to be 
an expert, and that he is paid to do his best. He 
should lea^e slovenliness, and negligence, for the 
management of his own affairs, and not employ them 
for thosfr .jf other peoplp-. A third answer is that a 
sound fabric can only be raised on solid foundati.:ns, 
an^ that if laborious and meticulous methods are 
adopted in the beginning, care and thoroughness 
become matters of habit, and what is called second 
nature. It is not likely that the busy man will 
always have time to carry through such an elaborate 
mechanical process in every case, But he will only 
have grown to be a busy min by adopting thorough 
methods in the opening stages of his career. And by 
the time he has grown to be busy, he will have 
acquired, by constant practice and experience, the 
faculty of running thfe stages here described into one, 
in most ‘ cases of no more thau avera'ge diflSculty, 
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and of perK)rming them all by a rapid but sure mental^ 
process, without the more elaborate, artificial aid upon 
which be formerly relied. There have been many 
successful pleaders, who, after thinking over a con»B 
plicated matter, could sit down and write out straight- 
way a complete and faultless draft, ready for immedi- 
ate use. But even they are compelled, from time to 
•time in a heavy case, to fall back upon the nciore 
laborious method, and the more they have mastered . 
and utilised it in their early days, the less they find 
the need for resorting to it, when practice has made 
'them perfect. Elementary hints for beginners are 
not intended for experts ; but no pleader ever became i 
an expert who did not begin by teaching himself 
some system founded upon elementary principles. 

If in doubt as to how to frame’ his plaint, the 
pleader should always consult a precedent. This is 
particularly important before deciding how ^to frame 
the relief. Many pleaders, when in difficulty, shelter 
themselves behind the supposed security of a -general 
claim, couched in vague language. There is danger 
in this, as in' most vague language employed 
legal proceedings. It lays itself open to attack from 
the other side in the manner •discussed in the 
chapter on “ The Duty of the Parties.” But it 
may be that its very generality will defeat its own 
purpose, particularly in the court of appeal. A 
plausible claim for relief couched in vague terms may 
succeed with the trial judge, who is impressed with 
the general marits of the plaintiff’s claim, and whose 
attention is not drawn to the nature . of the relief 
sought. The importance of obtaining a decree in the 
correct form is’sometimes overlooked in^ the’ triumph 
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of sucSess at the trial, with the result that jvheu it 
■comes to be closely scrutinized in a superior court it 
appears that the plaintiff has not established l}is right 
^0 the relief granted, and that his advisers have 
overlooked some essential step which required proof 
in order to entitle the plaintiff to an alternative or 
modified form of relief, which he might otherwise 
have been granted. Such cases may sometimes be 
met by amendment, but the instances, where a suc- 
cessful party is allowed in the court of appeal to 
amend his claim so as to include some relifef of sub- 
stance which he has up to that stage neglected to put 
forward, are extremely rare, 

4 C 

An essential question to which the plaintiff’s plea- 
der must always address himself at the very opening 
•of his task relate's to the documents upon which he 
proposes to rely in the plaint. This is independent 
altogether of the absolute duty prescribed in Rule 9 
of Order V II, which will be found discussed in more 
detail elsewhere, of annexing a list of the documents 
produced with the plaint, a rule which is honoured 
rather in the breach than in the observance. The 
pleader, before he makes up his mind about the sub- 
stance, or form of t|ie plaint, ought in every case to 
have a complete knowledge of all the documents 
necessary or material to the plaintiff’s case, and also 
<if their true interpretatiou, and ought also , to have 
made up bis mind about any others which may appear 
to stand in his way, or even to present difficulties 
in the plaintiff’s case, a full disclosure qf which will 
sooner or later have to be made. This is as much 
the pleader’s businese as a true understanding of the 
law of thb plaintiff’s case. The facts alleged by the 
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plaintiff, ai^ the- oral evidence oa bis side, and the 
due execution o£ the documents, are all debalieable ^ 
questions o£ facts, the truth of which cannot be known 
when th5 plaint is filed and probably not^till the triaL 
But the documents are there. Their meaning and* 
legal interpretation is, or ought to be, clear. And 
the pleader must determine for himself at the outset 
how far he must rely upon them, or may be compelled 
‘to disclose them, and must, according as he decides 
this question in the case of each one of them, further, 
decide hovt he means to deal with them in the plaint. 
Many of them may be merely formal steps in the 
history of the family, or in other matters leading up 
to the cause of action, as explained just abo\^ in deal- 
ing with the skeleton draft, or trame-work, of tlie 
plaint. But all of them will inevitably have to be 
disclosed, and the sooner they are disclosed, and 
arranged in their true relation and context, the better 
for the case. Nothing does so much barm as apparentj 
vacillation and reserve about the production of docu- 
ments, and vague or shifty treatment in the ^andling 
of them during the early stages of the ca^. ' The 
stronger or more numerous the plaintiff’s docu- 
ments, the stronger his case will be. Littra scrijfta 
mantt. And stained though the history of Indian, 
litigation has become in the matter of false documents, 
a case built upon a genuine documentary foundation 
is like a house built upon a rock, when compared with 
those which have to rest, often with the result 
that they fall altogether, upon the quick-sands of 
oral testimoi^y as understood in India. 

* So far, we have tried, in tbi^ chapter, to give the 
pleader who. would tackle his task scien^fically apd 
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systematically, and who wants to know how to become 
efficient, a Few practical and useFul hints For Acquiring 
a sound method. Passing from the general to the 
particular, we now come to the legal requirements 
ijasisted upon in the Code, with which the pleader 
must comply. 



CHAPTER III 
WHIT TO AVOID 

JNp one has a right to consider himselli adequately* 
instruct^ in the rudiments o£ any art, until he has 
learned what to avoid. In the matter® o£ pleading 
the art o£ which consists solely in the concise and com- 
]}ea(lious statement, in legal terminology, of the 
essential issues, and of the introductory history 
> necessary to make them clear, and of no less an^ no 
more, it is particularly desirable that f aulty pleadin g 
should be understood, and recognized by its reatuTM," 
other wise ft cannot be discarde d. And for one spe- 
•cial reason ; the pleader is framing bis case in the 
language which he is accustomed to use in converse-, 
tion, and in his private correspondence. Conversa- 
tional idioms, and usages, unless severely checked, 
flow naturally from his pen. Baa habits, -like weeds 
grow apace, and become second nature. Bad exam* 
pies, unless recognized as such, are easily followed, 
and from constant repetition grow into ctihventions, 
and spread^ their influence over an ever-widening 
circle of operations. It often happens that tbe'’defend* 
ant, against whom some fraudulent misrepresenta*. 
tion, or act of deception is alleged, is described dni 
the pleading as “ a cunning fellow, ” or a “ knave,”! 
or a ‘‘ plotter against, ignorant and foolish persons. *’|- 
'^It does not matter to the pleader what the defendant’s; 
^ar'acter may be. It may affect the defendant’s 
..credit, and the value of his testimony, but this is a 
[[matter of evidence, and evidence must not be pleaded- 
.What does matter is, what the defendant did on the 
material occaetons which the plaintiff alleges to have 
constituted a legal wrong in the particular case, and 

SI 
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to bav^ caused him the particular loss o£ which he 
complains. Any allegation amounting to “meli*e abuse 
of this kind ought to be immediately struck out of the 
pleading at the expense of the party guiltjr of it 
before the case is allowed to proceed further. The 
pleader should never forget that he is supposed to be 
a gentleman, vested with certain rights which carry 
with them their corresponding duties and responsibi- 
lities, and abuse is ungentlemanly. Every pleader 
should carefully read through his draft when it is 
completed, with a blue pencil in his hand, i^nd ruth* 
lessly excise every word which is ralculated to give 
offence. He should, for the moment, put himself 
in the posHion of the other party, and try to criticise 
the language used from that point of view. This 
after all is the essence of all true gentlemanly feeling. 
In framing his draft be must avoid all idle repetition, 
and what is by no means the same thing, though 
the two ar^. often found together, all kinds of pro- 
lixity. A young journalist was once asked by his 
editor tn write a paragraph for the paper on some 
current topic. He was a good writer, with a fluent 
stvle, and he quickly produced half-a-column of 
glowing periods. The editor took up his pencil as 
he read it through, and cut it down to one-third of 
its original length. The author looked through the 
amended paragraph, and discovered that he had said, 
in a few trenchant phrases, all that was to be said, 
and had made his point with telling emphasis. There 
was nothing the matter with any of the language 
which had been so ruthlessly handled. It was simply 
supeifluous. It would be well for the pleader who 
wants to learn to be ’concise to acquire tbe habit of 
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submitting^his work to this treatment. He wUl find 
that th' repeated practice of excision will gradually* 
re-act upon his style, and that, as time goes on, there 
will be ftss and less to cut down, beoause he will 
automatically omit superfluities which he knows wifl 
have to come out on revision. He need be under no 
apprehension that the practifie will cramp his' style. 
When in doubt about introducing a particular phrase 
’ he should put it down It is easier to cut * ouft 
afterwards than to expand. And although superfluity 
is objectlojiable, and sometimes dangerous, the omis- 
sion of a material allegation is worse. To restore 
it to the pleading will require an application for leave 
to amend, and no pleader ought to turn out work 
which he himself finds to require amendment Appli- 
cations for leave to amend ought only to be necessary 
when new matter comes to the pleader’s knowledge, 
and when tliat happens it is the client’s fault, and 
not the pleader’s. f 

One form of superfluity, T^iich is aimed at by the 
old familiar maxim, “ Don’t ]ump before you come 
to the stile,” relates to matters of substance rather 
than to matters of form. Many illustrations could he 
given of this form of vice, but it is really of no 
practical assistance to multiply Examples. What is 
meant is, that when, for example, you are required 
to draw a plaint claiming the repayment of a simple 
loan, and you are informed that the defendant has, 
either by some trick, or ^by some kind of coercion, 
or unfair dealing which yon are unable to comprehend 
with certainty, obtained a release from your client, 
leave it alone. The defendant mjy not rely upon it. 
If he does, it will be time enough to .ple^id in 

A.— 3 
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reply the facts which show that it is bad. To- do so 
•in the plaint would be to give the defendant' an un- 
necessary advantaore. You cannot tell at th'it stage 
what udvantafge the defendant’s pleader might not 
reap from knowing in advance how it is proposed to 
meet the release on which his client relies. There is 
the further disadvantage 'that by pleading to a release 
which has not yet been put forward you pin yourself 
down to a particular form of answer to it, before you 
know precisely what the natnie of the attack will 
be. You are like a man in the ring brandishing his 
arms about to ward off blows which his assailant has 
not begun to aim. Such conduct is likely to make 
a gratuitctus opening for attack from an unexpected 
quarter. But in any case, it is your duty to “wait 
and see ; ” to ditcover, by obtaining particulars, and 
by the other means ])rovided by law, when, how, and 
under what circumstances the defendant is going to 
say that t,he release was given.' This information 
will certainly aid you in discerning any weak spots 
there may be in his accdunt of the matter, and, what 
is of equal importance, it will ii8.si8t you in probing, 
aij.d testing for yourself,- your client’s counter-attack 
upon the release, before committing his account of 
the matter to paper-in a binding form. No pleader 
of average intelligence should experience any 
difficulty in recognizing a situation of this kind 
when it arises. The mere fact that he is puzzled 
to know how to deal with it should open his eyes to 
the possibility that he is attempting too much, and 
anticipating an attack which has not yet- been made. 
The example given above is a simple and obvious one, 
but i-< sufficient for" the purpose of enforcing the 
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injunchon not to jurap before you come to the 
stile.” Another form of superfluity to be sternly 
discouiftemnced and avoided is i<lle repetition This is 
too obvious to require exposition. If you say it cleaffy 
and correctly, it is enough to say a thing once 

• 

But with regard to superfluity in general, it is 
well to bear in mind one warning All principles in 
practice have their cheeks and counter-poises. Th? 
object of a pleading is to be precise. But the pleader 
can only “be as precise as his instructions permit. 
Where chore is a gap in his instructions which lie can- 
not fill to his satisfaction it is impossible for him to 
be exact. If he must err, therefore, from tfee path “of 
strict precision, he must be c ireful to make his alle- 
gation too broad rather than too narrow. • It is wiser 
to state the case too largely ; the greater includes ^the 
less. The party will be allowed to prove sufficient to 
support a case for le'S than his claim ; he will not be 
allowed to go beyond the pleading, and to prove more 
than he has alleged, without, at any rate, an" amend- 
ment, and submitting further to an adjournment at 
his own expense to enable the defendant, if he ®BO 

desires, to meet the additional matter. 

• 

■ The pleader should always be careful, when fram- 
ing the relief claimed, to provide for possible contin- 
gencies which mav necessitate his asking for alter- 
native remedies , all of which may come within his 
client’s rights. He may* not be certain that he is 
going to get all that he asks. If a smaller sum is 
shown to be due than tlie amount claimed, a claim for 
the larger Mitn is .«ufficientto ju-stify a decision in th? 
plaintiff’s favoln for the smaller sum. ,But tlje alter- 



3 & 


WHAT TO AVOID 


[chap. 


native may be derived from the same legal right, and 
recoverable under the same cause of action as the larger 
Qj.aim, and yet' it may requir*' to be separately claimed 
to justify a judgment giving effect to it. This is a 
fortiori so if the alternitiye is really based upon a 
different though similar cause of action, for instance 
a verbal promise of the same kind as a written bond, 
or promissory n^.e. An example of this sort of 
thing, and of the importance of including a claim 
for the original consideration, is given in another 
chapter. Another example may be given from an 
unreported case. The plaintiff sued his wife and 
her paren^ts for restitution of conjugal right.s, and 
wanted tn“ return of ornaments belonging to the wife, 
which had been given to her on her marriage, and 
which he alleged to be his property He did not, 
of course, know where they were, though be assumed 
that they '-.vere in the wife\« custody. He sued the 
wife, and her parents, and he asked, as though he 
were asking for a kind 'of joint relief, for the return 
of his wife, together with the ornaments. Clearly 
what he ought to have done was to have asked for a 
decree against the wife, and for a separate decree 
granting an injunction against the parents restraining 
them from interfering with the wife’s return home, 
and ordering them to return the ornaments, or to pay- 
their value. He obtained a decree in the form of tiie 
claim. A d.iy or two afterwards his wife died. He 
th' n wanted to execute the decree against the parents 
for the ornaments. He alleged that the' circumstances 
of ilip marriage made the ornaments his, and that 
they descended to 'him after his wife’s death. He 
might l ave raised this point in the suit but he had 
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not do^e His clairn to execute the decree ^against 
the parents for the return of the ornaments wm8 
rightly^rejected. The decree contained no separate 
direCition against the parents relating to the jewelg. 
It merely gave the plaintiff an order for the return of 
his wife together with the ornaments. As she was 
dead it was impossible to* return them “ together 
with ” her, and unless he had established his owner- 
ship in them after the death of the wife, he had no 
right to them. The order was just in the form in 
which it ought to have been if he had merely wanted 
his wife back, wearing her ornaments as her stridhan 
in the usual way, and that was all that he had asked 
for. To have executed the decree against t’fle parents, 
even if they had tlie ornaments after the wife’s death, 
would have been equivalent to deciding the issue of 
ownership finally in the husband’s favour. To justify 
such an order it was necessary, after her death, to 
bring another suit in order to establish his title. This 
was entirely due to the carelessness of the pleader, who 
would have realized, if he had applied his mind to it, 
that it might be impossible to compel the wife to 
return, but that the parents had no claim to retain 
the ornaments during the wife’s lifetime, if they had 
them, and only after lier death il* they could establish 
a title to them. 

The pleader who would • gain a clear idea of the 
faults which he must avoid ought to make himself 
familiar with Order VI af the Code of Civil Procedure, 
which deals wih “pleadings generally,” and which 
is peculiar to India. Kule 1 6 of this Order empowers 
the court, at any stage of the proceedings, to strike 
out of a pleaiiag any matter which is (a) unneces- 
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scry, (b) scandalous, (c) calculated to prejudice, embar- 
rass, or delay the fair trial of the suit. It is much to 
be feared that in many parts of India this salutary 
pFovision for keepine; pleadings within proper limits 
is very largely ignored. The question of the duty of 
the parties themselves to sfet this machinery in motion 
has been fully discussed in the Chapter on the 
“ Duty of the Parties.” The reasons for laying down 
general principles for the guidance of pleaders in a 
Speci il Order on the subject were stated by the 
Special Committee on Procedure in the Report which 
preceded the new Code of 1908. They are as relevant 
to-day as when they were written. The system of 
pleadings in mofussil, they said, was notoriously 
lax. Cases are expanded and grounds shifted without 
reference to the true facts. The pleadings are seldom 
artistically drawn ; they are neither concise nor 
precise, but. contain vague and general statements 
from which it is difiEcult to ascertain definitely the real 
question in controversy between the parties ; the 
object of pleadings is defeated ; the issue is enlarged ; 
the result is confused 5 appeals are multiplied, and 
many cases are remanded for further trial or for the 
decision of issues which have been overlooked, or 
obscured, and, much avoidable delay and expense is 
incurred by the parties through no fault of their own. 
This is a severe indictment but it is supported by the 
daily experience of those who practise in the Courts of 
Appeal, where the great mischief can be seen in its 
true proportions and perspective. It is -not the fault 
of the parties ; often enough it is their misfortune. 
It is due to the failure of individual pleaders to master 
thwr art, and where the majority of practitioners 
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carry ofi thfe old systPin withrat \ny efEort to am^nd* 
it, there is nothino to check it. The pleaders who 
know tHfeip bu'ines- can check these faults in others 
by attjckiuff and roini'viug the embarrassing blemisheJ, 
but a practitioner cannot recognize or efiEectively 
complain of fiults of which toe himself is guilty. 

Two things which must be avoided in every 
pleading are expressly prohibited in Order VI. Thesej 
are pleaJmg evidence, and pleiding law Rule 2 of 
the Order <provide8 th it every pleading shall contain, 
and contain only, a st itement in a concise form of 
the material facts on which the party relies, but not 
the evidence. This rule is of universal u|}plicatiou, 
and excludes law is well as evidence. As to the 
latter, the evidence bv which the facts, are to be 
proved must not be confounded with the particulars 
nece^'S iry to identify the act complaiued of. Thus in 
the simple case of .1 claim for dam iges for .»pain and^ 
suffering and pecuniary lo'S suffered through an^ 
assault, the plaint must state ^hen, and where, and 
how the assault was mide upon the plaintiff. But, 
to state that it had been preceded by threats* and 
by previous uii-uccesstul attempts by the liefendant, 
or that it took place in the presence of witnesses, 
or that the defendant seized an opportunity to strike 
the plaintiff when his back was turned, is to go into 
the evidence available to establish the allegation, and 
is unnecessary, and superfluous. It is, moreover, 
forbidden So also in cases of alleged undue influence 
or coercion, the plaint must state the relation between 
the defendant and the person over whom the 
influence was exercised so as to stiow that he was in 
a position to (Jominate his will, if it \?as so. or the 
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iiature'of the coercion used, but not the circuriistances 
leading up to the act, nor the appearances from which 
the exercise of the undue influence may be inferred. 
All this would be going to ' the evidence, and the 
pleader must clear his mind, and decide what the 
wrongful act is which he means to allege and not allow 
himself to be confused by the details of his client’s 
stor;^ and to embark upon a rambling statement in 
.which the actual wrong which invalidates the trans- 
action is mixed up with the history of the relationship 
between the parties, and the circumstances leading 
up to and surrounding the central fact. To illustrate 
again, it pav be pointed out that in alleging that 
the plaintiff has been injured by the negligent 
driving of the defendant’s car it is sufficient to say 
that the driver was not keeping a proper look-out 
and failed to warn the plaintiff of his approach, or 
was driving at unreasonable speed, and did not apply 
his brake when he ought to have seen that there was 
imminent danger. It would be wrong to say that 
the defendant was a notoriously fast driver, or that 
he was driving to keep an appointment for which he 
wSs late, or that he was racing with another vehicle, 
for these things are not negligence in themselves, but 
only evidence that the defendant was negligent on 
the particular occasion. 

Similarly it is bad pleading to plead law. Even 
to say that ‘‘the plaintiff is entitled to recover lis. 500 
from the defendant ” is incorrect. The judges are 
bound to know the law. It is for tlium to decile 
whether or no'^the plaintiff is entitled. It is for the 
plaint to state the facts, such as that Rs. ottO was 
advanced, and that the defendant promised to repay 
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it by a^certiiin date, with iaterest at an agreed rate.^ 
For the defendant to plead that he does not owe the 
money ^s alao incorrect. He ought to plead the 
facts which he contends to afford him a defence. H9 
may always plead that the tacts alleged in the plaint 
“disclose no cau^e of action,”, which is merely a plea 
that in law the facts in the plaint, even if proved, do 
not suo vigors constitute a claim upon which< the 
plaintiff is entitled to succeed, and do not call upon, 
the defend^mt for an answer. But it is incorrect, and 
bad pleading, to plead, as is so often done, that ” the 
plaintiff’s claim is altogether bad and wrong and con.j. 
trary to law and ought in no way to be allowed 
It is also bad p'e iding to sav that the contract 
alleged by the plaintiff is invalid.” The facts which 
are relied upon sh(‘ul<l be alleged. It is for tbe court 
to decide the invalidity of the contract. This how- 
ever, must not be taken to mean that the ^defendant 
should not plead, for example, that the contract in 
iSui' is “ against public poliey,’’ alleging tbe facts 
which make it so, because the issue whether it is or is 
not against public policy is an issue of fact, which if 
proved will entitle the defendant to judgment on iJhe 
ground of invalidity. It is bad, pleading to allege 
merely that the defendant had a duty to act in a’ 
specifi'd way. The facts most be alleged which create 
the duty.^ So aNo it is bad pleading to allege that 
au act, was done by some person with the authority' 
of the defendant. The ]Jleader should state either that 
the man was She agent of the defendant, with general, 
or implied authority to do the act complained of, or 
that the defendant had eraployed*him to do the act, 
or otherwise given him express authority.-* A claim 
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was struck out for alleging merely that two days 
‘before his death a deceased had tnade a good and valid 
donatio mortis causa to the plaintiff, on the 'ground 
l^hat the plaintiff was bound to allege what the 
deceased did. To allege it in the way in which this 
claim was pleaded wa-< merely to state that it was a 
good gift, without saying how it was made. No 
facts were pleaded, but only law. Of course it follows 
that it is bad pleading to allege that under a certain 
deed the plaintiff is entitled to certain rights. Not- 
withstanding that the plaintiff must annex the deed 
to his plaint, the body of the plaint must identify the 
deed, and state briefly the material parts and effect 
tbfei eof, a'hd the facts which show that the plaintiff is 
entitled under the provisions relied upon to make the- 
claim. In a defence lo a claim for libel it is not 
sufiBcient for the defendant to plead that he “pub*- 
lifehed the words on a privileged occasion.” He must 
set ' ut the'^facts upon which he relies as creating the 
privilege, or as constituting the occasion a privileged 
one. 

Rules 9, 10 and 12, if properly understood, make 
it clear to the pleader what to avoid in the shape of 
prolix extracts from documents, superfluous quota- 
tions from letters, and recitals of conversations, and 
recitals of conduct amounting to a wrongful act. The 
method of dealing with a documeut has already been 
stated. It is sufficient to allege malice, fraud, know- 
ledge or other condition of thd mind of any person 
when material, without setting out the circumstances 
from which such condition is to be inferred. So also 
it is sufficient to allege that a contract is contained 
in a letter, or series of letters, which are Identified, 
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or in a conyersation which took place at a spfhified 
interview, or in a letter and coveraation combined, 
without setting out at length the contents of the 
letter- or the details of the conversation,. 


A “ pregnant negative ’’ is always, not merely 
objectionable, biit fundamentally wrong, and ought 
to be struck out. What is meant by this phrase 
is that the statement to which a negative is attached 
is so framed^that you cannot say what is denied, whe- 
ther one, or other, or both of two facts, for example, 
which are linked together. The favourite instance 
is usually given of the objectionable question, When • 
did )ou leave off beating your wife ? ” The question 
assjjmes that the witness was accustomed to beat 
his wife, which he may never have done. The 
answer “ never ’’ would be open to the pnssible con- 
struction that he was still doing so, though it would 
be equally consistent with the fact that ^!e never 
began. This fault is worse in »a pleading, because a 
question can be corrected in court by the Judge, while 
it stands in a pleading until it is removed. Ifor ex- 
ample in a defence to a suit for libel it is wrong tb * 
plead that “ the defendant denies that he maliciously 
published the words alleged,” and such a plea ought 
to be struck out, for neither the court nor the plain-,'- 
tiff can tell whether he means to deny the act of! 
publication, or the fact that he published maliciously. 
This is a ” pregnant negadive.” If it is intended to 
deny publicatiqn, the words “ or at all ” must always 
be added. In the same way, it is evasive and wrong to 
plead “ the defendant denies that ke beat the ])laintiff 
with a stick.” If the beating is totally dec?ied^ the- 
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dentaj should be plainly pleaded thus : “the defendant- 
denies that he beat the plaintiff as alleged, or at all,’^ 

KepetitioA, or idle repetition of the same plea, or 
of the same allegations, even in an altered form, is bad 
and ought always to be avoided. Repetition may occa- 
sionally be necessary fop the purpose of introducing 
an alternative method of alleging what is substantially 
th^ sime thing. But repetition without a definite 
purpo.--e, is useless, and even foolish. We have seeni 
the same plea actually repeated four times in the 
same pleading, and the pleader making a slight viria-, 
tion, got the plea wrong at the fourth attempt. 

Tile following instances of defective pleading 
occur with such frequency in India tint it might be 
inferred that they have been taken from some book 
of precedents, or slavishly followed from specimens 
found by pleaders in older pleadings. They indicate 
an inability on the jiart of pleaders to understand and 
apply the' principles laid down ii Order VI of the 
Code. 0 

( “ That the defendant, notwithstanding his ability to 
pay, and without any reasonable excuse, has not paid the sum 
dae though repeated demands for the same were made to him 
by the plaintiff ” _ 

It woulil be difficult to draw a short paragraph 
containing more irrelevimt matter than the above, 
(i) Ttie ability, or otherwise, of the defendant to pay is 
wh rlly immiterial. It may arise in execution, or on 
application by the defendant after judgment to be 
allowed to pay by instalments. But it jias no bearing 
up n the defendant’s liability, which is the question 
in tlie .suit. (ii) T. ^ allege the “ absence of a reason- 
able excuse” is both bad pleading and bad law. Either 
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the defenrlont is liable or he is not. If he is liable, 
there is no such thing as a “ reasonable excu-e,” 
in the feyes of the law, which can afiEi ct his 
liability. If he is not liable, he has good ‘ground for 
refusing to pay, and requires no excuse, liii) To 
allege that repeated demands have been nsade 
is superfluous, and irrelevant. Money payable on 
a due date can be sued for without any demapd. 
'•The cause of action arises on the date fixed, and no 
further deiqand canafEectit. Money payable on demand 
becomes due the moment it is demanded, and the 
cause of action arises when the demand has been 
made without result. JIo further demand is neces- 
sary, nor does it, if made, affect the cause of fiction. * 

(B) “ The defendant made payment to the plaintiff after the 
day named, and before suit ” 

This plea is doubly defective, (i) If the defendant 
alleges that he hits paid the amount of the, claim, or 
any part thereof, he must state the amount of such 
payment. He ought to be cotopelled, by an appli- 
cation for particulars, either to do so, or to have the 
plea struck out. (ii) An allegation of payment must 
state the uate when, and the place where, or tiie 
manner in which such payment wPiS made. 

(C) " That plaintiff has been led to institute the suit against 
£he defendant at the instigation of designing persons, who are 
on bad terms with the defendant.’’ 

This plea i.® highly objectionable, (i) It is wholly 
irrelevant, and ought to 'be struck out in any event, 
beciiuse if the tsuit is ill founded it will be dismissed 
on proof of the fact; if it is welI*founded, it ought 
to succeed, no mutter how many persons have insti- 
gated the plaintifE to bring it. (ii) It is irrelevant 
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to whom they were made. The loss o£ mcoey due 
under a contract must be identified by stating the 
precise details (jf the contract and of the partes to it, 
find of the 'money payable to the plaintiff under it. 
So where potential profits are said to liave been lost, 
the manner in whicli thqy would have been made and 
the basis upon which the estimate has been made, 
must be fully set out. All these losses must be both 
specially pleaded and separately claimed. A defend-, 
ant is not bourn! to plead to damages, but he is 
entitled (a) to know what is being claiified against 
him. (lb) to investigate the details of the claim, and 
to call evidence about it if he can, and (c) to attack 
fhe estinltite of profits, lost, and the basis which tho 
plaintiff has adopted. If the basis is contained in 
the plaintiff's own books of business, the defendant: 
is entitled to inspect them before the trial, and be 
cannot do this unless he knows what the books are, 
and how the claim is made up. The question as to 
wliat damages are payable ju particular cases is frC' 
queiitly a very difficult one, and the varying nature 
of claims which arise, as well as the diffiereut tfaysi 
in which people make their living, even when engaged 
in .‘■imilar business, and the difficulty of analysing • 
their accounts and of ascertaining what profit is really 
being made, make the application of the principles, 
even when ascertained, a matter of great difficulty. 
A book on pleading is no place for the discussion 
of questions of principle , relating to damages. 
“ Damages ’’ require a book to themselves, and the' 
law relating to tiiem is all contained in “ Mayne on 
Damage>i,” which ^}ias for generations been the 
.standard , work oa the subject. But the pleader’s 
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task is two-fold. He has first to decide “ the measure 
of daihages,” and then to analyse his clienf's facts, 
supplementing them with details which the client is 
certaiA to omit, and rejecting details wjiich the client 
is certain to wish to include though the law does libt 
recognize them. In no re'pect do the views of 
ordinary business man as <0 ?hnt is reasonable, differ 
from the legal standard of • '.at is just, more than in 
the matter of damages. ' -Bb the pleader oughfto do 
all this before he drafts tl : claim. He may find it 
impossible afterwards to inciude items justly recover- 
able whi^ he has omitted to claim. It is almost as 
bad to include claims which cannot be supported, and 
which will prejudice the case by giving it an appe^ir- 
ance of exaggeration and falsity. He will have to 
clear up all these points before he prepares his evidence 
for trial, and it is far better, indeed it ‘is the only 
right way, to do it once and for all when the claim is 
formulated. It would be foolish, to say the least of 
it, to formulate a claim made upon a railway company 
for loss of baggage witboijt making it full and 
detailed from the first, so as to be able to survive 
any investigation which might be made into it, and 
without having the necessary proofs available to 
support it when you were asked to do so. It is just 
the same with a suit at law for damages. The plaint 
ought to contain the first and the last word on the 
subject from the plaintiff’s side. Little more can be 
said by way of practical suggestion. But the pleader 
cannot hope even to begin to deal properly with such 
claims until he has grasped the essential difference 
between “ special damages,” re explained above, and 
general damages,” about w'-iohia word or two may 
A. — 4 . ... 



50 


WHAT TO AVOID 


[chat. 


now be said. The term general damages” comprises 
aM those“thiags, mentioned in the terribly deSective 
example given above, such as bodily or mental suffier- 
insr, and loss o£ reputation, which cannot be staged in 
twms of money, or of money’s worth. In cases of 
breach of contract they are, generally speaking, 
“ nominal.” The reason for this belongs to the 
special subject of damages in general. In cases of 
wrong, or tort, especia ly such as libel, wrongful 
arrest, malicious proseci.tion, or assault, they are 
said to be “ at large,” and '■ the court may mould 
them to its will,” as was once said. They may be 
renaunerative, if the defendant’s suffering or disgrace 
has been great 5 punitive, if the plaintiff's conduct 
has been outrageous, or oppressive ; exemplary, if the 
case is such that it is desirable in the public interest 
to warn people that the law will vindicate wrong, 
and visit arbitrary conduct, when wrongful, with 
a heavy hand so as to deter others from attempt- 
ing a repetition of it. “Greneral damages” were once 
summed up in a historical, and satirical phrase, by 
the Boer Government in South Africa when they 
formulated their monetary claim against the B riti-sh 
Government for the wrong done by the invasion of 
the Transvaal by Dr. Jameson’s armed force, as 
“moral and intelle'ctual damage.” “General dam- 
' ages ” must be pleaded as an item entirely distinct 
from “ special damages,” and must be separately 
claimed in a round sum, which should be fixed as the 
result of the calculation of twp factors Y^(a) an amount 
in excess of what the pleader thinks the court is likely 
to award, the excess being a kind of mtitgin of safety, 
and {b) a sum not ,excer<diQg the amount which the 
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pleader thinks it prudent to fix for the pilrpose ^f 
the jurisdiction of the Court selected for the suit, and 
for t^fj purpose of the advalorem court fee which the 
plaintiff will have to pay on the institiition of tshe 
suit. In special cases, the court, moulding the dam- 
ages to its will, should all^w an amendment of the 
claim for “ general dama'ges ” to adjust it to the 
amount which it holds to be proper to award. ' 

(H) “ That the suit may be dismissed with costs.” 

I This is a simple, superfluous, and apparently 
harmless* plea. Bnt rightly regarded, is it really 
harmless ? It is,' no doubt, so idle and meaningless 
that no one would desire that it should be struck out 
from the defence. It is not in the least ec^arrassing. 
But it possesses the vices of most of the forms of bad 
pleading. It is superfluous, and therefore prolix. It 
pleads law, because if a suit fails for want of proof, 
or on any ground raised in defence, it is the legal 
duty of the court to dismas it. Further, ?t is not a 
statement of a material fact, and it pleads in relation 
to costs which is always unnecessary. So that in the 
real sense it is not harmless It offends against the 
canons of pleading, and must be the work of a pleader 
who has failed to grasp the principles of the art. Butit 
appears in the majestic form of a'separately numbered 
paragraph, and conveys a suggestion so comforting 
to the' defendant that it may be said to recommend 
itself by its very inanity It may be compared to a" 
Jemadar, or Chaprasi, who, standing at the portals of 
his master's ^sanctum in an imposing costume of red 
and gold, may strike awe into the mind of the unini- 
tiated, but who, on a close acquaintance, appears to 
contain no more in him than a punkah coolie. So 
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that it is liot only superfluous, but also an impostor, 
and anything like an imposture in the law is harmful. 
And rearing its, head like an attractive weed whi?«i has 
b^n mistaken for a plant, it stands as a kind of ex- 
emplar of sound pleading, which those who cannot 
think for themselves copy, mereiv because they have 
seen it used by others, not knowing in the least why 
they Want it. And so by its very presence it pro- 
claims itself as a piece of good pleading, and throws 
out its challenge to the profession to object to it if it 
can, all the while carrying on its meretricious work 
of setting a bad example. 

^ In conclusion, avoid any kind of obscurity. For 
this purpose, give the names of persons and places 
accurately. Avoid using pronouns, “ He ” is often 
ambiguous. Repeat “ the plaintiff,” or “ the defend- 
ant,” or “ the said Peary Lai,” even at the risk 
of appearing pedantic, and laborious, whenever there 
is the least risk of ambiguity. For the same reason, 
it is better to avoid the use of relative sentences, and 
relative pronouns. Change of phraseology in the 
course of the same pleading should also be avoided. 
Precision is the important point. It has been well 
said that “ a change of phrase suggests a change of 
meaning,” so that it' you have to quote from a docu- 
ment, or from the section of an Act, do not attempt 
to improve upon it, but quote the words upon which 
you rely. If you are referring to a “ deed of 
transfer,” continue to refer to it as “the said deed” ; 


do not suddenly turn round and call it a 
sale." 


deed of ^ 


Do not try to be-.clever, or to write as though you 
wished to be thought eloqueq^ or learned. Be simple, 
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short*- ^nd positive Adopt short sentencds in ^le 
indicative mood. Avoid circumlocution, and peri- 
pl^aHs. Do not beat about the bush. Allege facts 
boldly, and plainly, and as has been already said, 
however painful and discreditable they may be, 
without superfluous epithets, or abuse, A wrongful 
act is sufficiently described as “ wrongful ; ” matters 
of aggravation are matters of evidence, A dia* 
honest act is “ fraud,” or “ deceit ” ; an untruth, 
or a lie, is a “ fraudulent mis-representation ” ; it is 
not necessary to say more, except to state the fact 
and give particulars of it. Finally, don't jumble up 
your dates ; the only way to tell a long and compli- 
ca-ted story is to preserve strict chronological ordw ; 
in any case, it produces lucidity and simplicity. 



CHAPTER IV 
Order VI, Rule 2, illustrated 
- The fundamental principles of pleading are laid 
down in this rule which says : — 

“ Every pleading shall contain, and contain only, 
a statement in a concise form of the material facta on 
which* the party pleading relies for his claim or defence, 
as the case may be, but not the evidence by which 
they are to be proved.” 

From this the following propositions are dedu- 
cible : — 

I. ^All material facts must be pleaded. 

II, They must he pleaded concisely. 

111. Only material facts may be pleaded, and 
therefore (a) evidence and (b) matters of 
Jaw ought not to be pleaded. 

/. What facts are material ? 

The answei to this question must in each case be 
sought in the substantive law which applies to it. 
As a general rule it may be said that every fact 
which is vital to the plaintiff’s case — every fact 
which he must prove — is a material fact ; and so is 
every fact which is an essential ingredient of a plea 
set up by a defendant which would, either wholly or 
in part, be a defence even if the plaintiff established 
every fact alleged in his plaint. In other words, 
every fact which a plaintiff “ must allege in order to 
show a right to sue” and every fact which a defend- 
ant “must allege in trder to constitute his defence” 
(see Order XIV, Rule 1), is a material fact. Further- 
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more, if either psirtv, as he cften may, puts his Ccise 
on ali^rriative grounds, anj' lact which is vital to any 
such alternative ground is a material * fact. It m^y 
not, however, be easy in some cases to be certain 
whether a particular fact ig material or not, and in 
such cases it is safer to plead it. It is better to make 
a superfluous averment than to fail because a .neces- 
sary one has been omitted. The principle may be 
stated thus : — Every fact which is necessary in orderi 
to bring liis ca^e within the operation of the rule* 
of law, whether statutory or not, on which a litigimt 
intends to rely is a materia! fact. A court cannot 
begin by assuming facts— even in those cases in which 
the law permits or directs a judge to make a presump- 
tion, he cannot do so till the facts upon which it 
ought to be based have been established ; and there- 
fore the plaintiff will have to plead every fact which, 
in a normal case, woul d entitle liirn to judgment. If 
those facts were established, the court could not 
assume that there was anything abnormal in the 
case — any unusual or additional fact which, if proved, 
would disentitle the plaintiff to judgment — therefore 
the defendant would have 1 j plead any such fact. 
(No one need plead any fact *which the law will 
presume in his favour ; and so, if a pleader is in doubt 
about the materiality of any fact, he will ofteU be 
able to solve the difficulty by asking himself if the 
law would require his jlient to prove the fact, or, 
without waiting for any proof of it, would require 
the other sidb to disprove it. The principle is the 
same as that wliich underlies tli^ rul^s which deter- 
mine the burden of proof : and a strict adb^repc^ta it 
will in some cases result in putting the plaintiff in. 
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a position in which he ouf.;ht to deliver a reply ; but 
that is a matter which will be dealt with in g? later 
c(iapter. 

Uluatrations. 

1. la a suit to recover dam£ges for breach of contract, the 
plaiatifi will have to plead offer and acceptance, consideration, 
breach of the contraci by the defeadant and loss to the plaintiff 
as a consequence of the defendant's refusal or neglect to perform 
the contract. A court could not assume any of these facts, but 
they would in ao ordinary case entitle the plaintiff to judgment. 
If the defeadant wishes to prove that there was some additional, 
extraordinary fact, 6.g., that he was induced to contract by 
the fraud of the plaintiff, he will have to plead it, for the court 
cannot assui^e that there was fraud. Even if the defendant suc- 
ceeded in estabiishing fraud the plaintiff might have an answer 
to it and then it would be a proper case for delivering a reply, 
e g., that the defendant had elected to affirm the contract after 
the truth had come to his Knowledge. Such an averment ought 
not to appear in a plaint, because, at that stage, the plaintiff can- 
not tell whether the defendant intends to set up the defence of 
fraud or not, ,, He may have quite another answer to the claim. 

2. In a suit against a judge for acting without jurisdiction, 
it is necessary to aver that h.'i had no reasonable or probable 
cause for believing that he had jurisdiction : Girdhari Lai 
Dayal Dat v. Jaganmih Gtrdharibhai, 10 Bom. H. C. B. 182 ; 
Pralhad Mdhardara v Watt, 10 Bom. H. C. R., 316. 

3. In a suit upon a contract, if the defendant intends to 
rely on the illegality of the consideration, he must raise that 
defence specifically in hid' pleading ; Fenwick v. Zagcoek, 1 Q. B., 
414. 

The followiug are some applications of this prin- 
ciple : — 

(a) Wherever the Irv/ Quly impales a liability 
upon a party if he has notice of a fact, it is necessary 
to plead that he had notic£. 

*lllutlration. 

If the plaintiff {utends to claim special damages for breach 
of a contract, he must plead that the defendant had, at the time 
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• 

when the ,%cftibract way made, notice of the pecnliat circumj 
stances in conseqaence of which the plaintiff would incur an 
unusua^oss if the contract were not punctually performed, 

^ (6) Wherever there is an exception * to a genersi 

legal rule every fact which will bring a case within 
the exception, or which wi|l prevent the exception 
from applying, will be material. 

• 

Illustrations. 

1. When a Hindu widow sues for maintenance, it is necessary 

for the defendant to plead any fact, such as unchastity, which 
would disentitle her to maintenance. It is not sufficient merely to 
plead “ the plaintiff is not entitled to maintenance ’’ : Haji Sdhoo 
Sidiok V. AyMihalai, I. L. R., 27 Bom., 485 (P. C.). ^ 

2. Where the suit is instituted after the expiration of the 
period prescribed by the law of limitation, the plaint shall show 
the ground upon which exemption from such law is claimed : 
Order VII, Rule 6. 

(c) Any custom which varies the ordinary law 
must be pleaded, 

niusiratifn. 

1. If a plaintiff sued to pre-empt under an agreement in the 
.loaJ•&-u^ar^, he could not rely on a local custom unless he had 
pleaded it : Chadami Lai v. Muhammad Bukah, I. L. B. 1 Alld., 
.563. 

(d) In cases coming under* the rules of some 
particular school of Hindu or Muhammadan Law it 
would f e material to plead the fact or facts which 
would cause those rules and hot the ordinary rules' 

of Hindu or of Muhammadan Law to apply. 

• 

Illustrations. 

• 

1. In a suit concerning tue validity of a waqf which provided 
for the support and maintenance of the yaqif ddring his lifetime, 
the fact that the waqif was a Hanafi Mussalman would be material 
[see the Waqif Validating Act, No. VI of 1913, 8. 3 (5]^] and ouglA 
therefore to be pleaded. ^ , * * 
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2. In a snit in which the validity of an adoption of a son 
by a Hindu widow without her husband's authority is in dispute, 
the fact that the deceased husband was a .Tam or was ‘‘'governed 
^y the Mayukha' school of Hindu Law would be material and 
should be pleaded. 

(g) The breach of a condition precedent must be 
pleaded. Any condition "precedent, the performance 
or occurrence of which is intended to be contested, 
shall be distinctly specified in his pleading by the 
plaintiff or defendant, as the case may be. Order VI, 
Rule 6. 

II, Material facts should be pleaded concisely. 

Although a pleader must state definitely the facts 
which he asserts and must be equally definite in his 
denials, he should be as brief as is consistent with 
clearnes«. He should, in the first place, a void repe^'' 
tion. The custom which prevails in the United Pro- 
Vhices of going through a plaint paragrapii by para- 
graph, admitting or denying one or more of the facts 
alleged in each p iragraph frequently produces need-f 
less repetition. In a written statement of defence 
which recently came before the High Court at Allah- 
abad, the death of a particular person — a fact which 
was common case — was solemnly admitted three times 
in three separate 'paragraphs merely because it was 
mentioned in three different paragraphs in the plaint. 
It would have been quite sufficient in this particular 
case to have stated in one paragraph the facts which 
were admitted, to have denied in a second paragraph 
all the other facts alleged in the plaint and then to 
have gone on to plead the special defeiices which thp 
pleader wished to rnise. It is also quite unnecessary 
to paraphrase the same plea in two , or more para- 
graphs. ' 
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Here ^ three pleas from the defence mentioned above : 

6. “ A. B. never had an Intention of making a' waqf, nor di^ 
he intend to relinquish his proprietary rights daring his lifetime 
or to deprive his heirs of their Inheritance after his death 

7. According to the correct interpretation of the document 
alleged by the plaintiff no waqf of the property was brought 
about by it because the waqif kept his proprietary pow^s in. 
respect of the waqf property unlimited and made no definite 
transfer for objects of waqf. Moreover the other terms used- 
in the document are inconsistent with a valid waqf. 

8. The said A. B. never in his life took possession of the 
waqf property as mutawali, nor did he enforce waqf. He 
remained in possession of the whole property as proprietor till 
his death and brought the profits of property to ^is private 
use ” 

TVithout discnssing the exact nature of the defence which 
appears to have been Intended, it may be said all three 
pleas came to very much the same thing and could easily have 
been compressed into one paragraph : — 

“ The said A B. never intended to create a waqf |^y the deed 
of 16th April, 1906. The said deed did not in any way restrict 
his power of dealing with or dlsposi^ of the property comprised 
in it, and from the 16th April, li'OO, down to the date of his 
death the said A. B. managed and dealt with the property as 
his own and did not apply any part of it to the purposes of the said 
alleged waqf." 

In the second plnce a pleader should avoid all 
unnecessary adverbs and adjectives and argumenta- 
tive pleas. If the plaintiff pleads a viilid title and 
then pleads that the defendant refuses to surrender 
possession, theie is no use in adding that the defend- 
ant is acting “ wrongly ’’ or “ fraudulently.” If 
the plaintiff is right, then he is right and the state 
of the defendant’s mind does not matter. If the 
plaintiff is wrong, then the ijefendant is neither 
“ wrong ” noy “ fraudulent.” It is equal^ foolish 
for a defendant to argue in his pleadiiyg. Ipferences' 
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of fact and conclusions of law are matters for the 
jud^e. “ The alleged cause of action is entirely 
wrong,” “ The alleged waqf, if it can be callC?! a waqf 
& at all, is not' valid under Muhammedan Law ’’—the 
only thing which a judge could do with pleas of this 
kind would be to strike .them out or to treat them 
with contempt. 

Besides avoiding such obvious faults there are 
' other ways in which a skilful pleader can shorten 
his pleadings. (1) He can state shortly the legal 
effect of a document without repeating its words : 
Order VI, Rule 9, (2) He c in, whAre it is material, 

plead malice, fraudulent intention, knowledge or any 
other condition of mind as a fact without setting out 
the circumstances from which such a state of mind 
could be inferred : Order VI, Rule 10. (3) He can 
plead the legal result of a set of letters pr of circura* 
stances of of a series of conversations without going 
through the whole story in detail : Order VI, Rule 
12. (4) He need not plead anv fact which the law 

will presume in his favour or of which the burden 
of proof lies on his opponent ; Order VI, Rule 13 ; 
thus, in a suit to recover money lent, an express 
promise to repay the money need not be pleaded 
because a request for a loan implies a promise to repay 
it : Pramatha Nath Sandal v. Dwarka Nath Dey,i 
I. L. R. 23 Cal., 851. 

III. Only material facts are to be pleaded. 

(a) Evidence should not be pleaded. 

" Illustrations. 

1. 'An '’iidinissloii should not be pleaded '.'Davy v, GarrelL't 
Ch. D., ‘473. 
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2. Here is a set of entirely saperfluons pleas taken from the 
writtei^ statemaot in an important snit. n 

“ I9.^^he defendant... was treated as a son and was recognis- 
ed as sncSrepeatudly hy the said Raja and the members of his 
family and his relations and other respectable persons in matters 
of social intercourse and by the Court of Wards when the said** 
Court of Wards was in possession of the estate of the said Baja. 

22. The defendant’s mother., i^ the interest of her husband 
the said Raja and of the defendant, their son, and of their 
family opposed all attempts made by interested persons in tbe 
name of the said Kaja to have Ills estate released ; which highly 
irritated the said Raja against her and this defendant and false 
and malicious allegations were made in the Raja’s name against * 
this defendant to his great prejudice. 

23. The Court of Wards during its management continu- 
ously recognised the defendant as the son and heir of the 
said Raja and supported and maintained him and the members 
of his family as such ; the other Government ofitcials alse 
recognised the defendant as son and heir of the said Raja and 
the Government has recognised him as the Raja and successor 
of the estate.” 

All the facts alleged in these three pleas are mere evidence. 
They do not more than establish, if proved, a strong inference 
of fact. The defendant might have failed to prove* every one 
of them and yet won his case; or be might have proved every 
one of them and yet lost his case. Tl^e pleader who drew them 
wasted his time and it was a waste of time and of money to 
print them.” 

‘ (d) Conclusions of law ought not to be pleaded. 
Questions of law are for the judge. Each party should 
allege the facts upon which his 'case is based and 
leave the judge to apply the law to them. He can, 
if he likes, “ object in point of law ” (see Chapter 7), 

^These three pleas remind one of the well-known case in which 
the defendant pleaded all kind^of evidence to show that he was 
an earl and had been received as an earl and had voted as an earl, 
etc.f but the wholS plea was struck out because he had omitted to ' 
plead the only material fact, namely, that he was The Earl of 
Sterling. 
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or he can, if he wants to make his meaning plain, 
state ithe facts and add that he “will contend that” a 
’ certain legal result follows, e.g., he can state the exact 
words of a document and then state what hd^believes 
„to bu their*^ legal effect, though, unless the precise 
words are material, as they are in defamation ; or are 
very important, as they.may be, if ambiguous, it will 
be suflScient t j state the effect of the document : Order 
VI,. Rule 9 ; but a party may not merely make a 
legal claim and leave his opponent in doubt about 
the facts upon which it is based. 

Illustration. 

In a suit to recover damages for wrongful dismissal, a plaintiS 
rugbt not Co allege merely that he was ‘‘entitled to three months' 
notice" and that he was dismissed without notice. He ought to 
plead the clause lu his contract of service under which three 
months' notice was to be given to him ; or (if there was no such 
agreement) that he was entitled to reasonable notice, and that, 
for one in his position, three months’ notice was reasonable and 
then claim three months’ salary. 



CHAPTER V. 

-Pleading^ in the Alternative 

■Jlwd ^eaeral observations on this subject may be , 
made%^ a preliminary to the discussion o£ special 
points.^ In the first place, unless there is some real 
necessity, the u-e o£ alternative, and stifl m ire o£ in-* 
consistent allegations, b -sid -s leading to waste of time 
and adding to the expense of litigation, looks weak. 
It is apt to suggest that rhe plaintiff or defendant, 
as the case may be, is not sure of his ground aJid is 
merely striking blindly in the hope that some blow . 
will get home Secondly, if, as may be the case, a 
party finds it advisable to have recourse to the expe- 
dient, he must plead each ground of attack or of 
defence and the material facts on which ij is based , 
separately and distinctly. He must not throw a 
confused mass of facts at his opponent’s head and 
leave the' latter to guess the uses to which they will 
be put at the trial “ Either jiarty to litigation may 
in a proper case incVufie in ins p\eading two car 
inconsistctut sets of material facts and cfaim relief > 
thereunder in the alternative ; but whenever such 
alternative cases are alleged the facts belonging to 
them respectively should not be mixed up ; but should 
be stated separately so as to show on what facts each 
alternative relief is claimed ” : Official Receiiier of 
Bengal v. Bidya Sundari Dasi, ^4 C. W. N., 145. 
The passage quoted reproduces in substance the 
remarks of Thesiger, L. J„ in Davy v, Garrett, 1 Ch. 
D. at p. 489- 

Itlusirations. 

1. The plalotifC sued to have certain transfers made by his 
mother, on old lady named Kha^a Boo, set aside and pleaded as 
follows : — 
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“ At the date of the execatloa of the said docament the said 
Khaja Boo was saffering from dementia and was uot in a. fit state 
'of mind to execute contracts or to manage her afiaii'S,' . and up to 
the month of July, 1 908 the defendant >vas residing with ^be said 
Khaja Boo, who was entirely under his dominion and cositrol and 
4he defendant was wellawa re of the mental condition of the said 
Khaja Boo.” 

On appeal to the Privy Council the Court said that, notwith- 
standing the statement that Kh*aja Boo waa entirely under “ the 
dominion and control,” of the defendant, this paragraph only 
amounted to an averment of nnsoundness of mind ; and that, u 
the plaintiff had wanted to make an alternative case of undue 
‘infiueuce, he ought to have pleaded that separately : Ismail 
itusiajee v. IlaHz Bon, 1. L. R., 38 Cal , 773. 

3. If a plaintiff pleads fraud and fraud only, and does not ask 
for relief on any other ground, and fails to prove fraud, it is not 
open to him to pick out from the allegations in the plaint certain 
f^cts which* might, if not pleaded as proofs of fraud, have entitled 
him to ask for relief an another ground ; because ” a defendant is 
not bound to do more than answer the case in the mode in which 
it is put forward Sajendra Kumar Bose v. Oangaram Koyal, I. L. 
R,, 37 Cal., 856. 

Various cases occur in which questions of this 
, kind may arise and it is better, for the sake clearness 
to discuss them separately. 

1. A party may be in a position to say, “ I am 
entitled to succeed on two or more distinct grounds 
which are perfectly consistent with each other, so that, 
in proving one, I do not disprove the other.” In 
such a case it is clearly permissible to plead in the 
alternative. 


Illustrations 

1. lu a suit to enforce an alleged right of pre-emption a 
plaintiff could, if the facts permitted, rely on three alternatives, 
vis , that he was entitled to pre-empt (a) under i^ohammedan Law 
and (b) by custom and (cl under a contract embodied in the 
Wajib-nl-arz : Ghadami />al v. Muhammad Bahsh, I. L. B.| 1 AIL, 
563 ; Maratih Ali v. Ahdul Hakims 1. L. B. 1 AH., 567. 
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2. In a recent suit to reatraio the defendant from interfering 
ivith qn easement to discharge water from the plaintiff’s on to the^ 
defen^^t’sland, the plaintiff lost his case in the Allahabad High 
Coart be'^ase he had omitted to plead 'fiternatively that bis land 
was on a higher level than the defendant’s and th^t the latter was 
interfering with his right to discharge surface w'ater on to thra 
defendant’s land ; see the Easements Act, S 7, iU. (i). 

3. A plaintiff suing for a declaration that a mortgage bond 
was void could plead (a) that the ddbument was forged and (fi) that 
there was no consideration for it, because the fact of forgery 
would be perfectly consistent with the fact that the forger did 
not give consideration^ and the fact the plaintiff got nothing 
from the defendant would be quite consistent with the fact' 
that the plaintiff did not mortgage his property to the defendant 
In Jino V. Manon, 1. L. R. 18 All., 1 25, similar averments were 
allowed, though the court, on the peculiar facts of the case, 
thought them inconsistent' 

11. A plaintiff may say, conBistentlif enougff, 
“ I believe 1 am entitled to this relief and on this 
ground, but, even it the court decider that my proof 
falls short of my whole case, still I am entitled to 
some relief thoagh my rights may not be exactly 
what I think they are. ” • 

Illustraiio^. 

1. A plaintiff may say (1) “ I am owner of this land and the 
defendant is interfering with my possession (2) Even if I am 
not owner and the defendant is, I have an easement over the 
land and the acts of the defendant amount to an interference with 
my easement jHarendra Nath Barari v. Abhof/ Charan Chatto- 
padhya, 1. Li R. Cal. 51, Dharamdas v *RanModji, I. L. B. 46 
Bom., 200 

2. A plaintiff claiming land from a defendant could plead (1) 
that a certain document was a forgery and the defendant could not 
taka under it (2) that if the document was genuine the defendant 
was entitled only to 2|8rds au^ that the plaintiff was entitled to 
the remainder of the land : tiohendra Nath v. Kali Proshad, I. L. 
B, 30 Cal., at p. 218. 

3. A member of a Hindu family may sue either for a share 
under a partition which be believes to hSVe been made or alter* 

A.— 5 
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natively for a decree for partition ; Ntngappa v. Shivappu, I. L, R. 
J.9 Bom , S23, i ^ 

III. A plaintiff may say, “ I am not certa^^f'what 
the defendantJs case will be, but I am ready to meet 
liim on any ground he chooses.” 

Illustration. 

A plaintiff in ejectment could plead that the defendant was 
his tenant and ask for a decree in ejectment for non-payment of 
rent, etc., and plead alternatively that, if there was no tenancy, 
the defendant was a trespasser and ask for a decree in ejectment 
on the title, etc ; bat if he does this he must plead his title : 
Lakthmihat v. Hari, 9 Bom. H. C. R., 1. 


IV. A litigant may put his case in this way 
‘<1 With mty present knowledge o£ the facts I cannot 
be sure which of two views is the right one but I say 
that one or other of two things happened, and which- 
ever it may turn out to be, I am entitled to judg- 
ment in my favour. ” 

In a well-known case, In re Morgan, 35 Ch. D., 
492, Lord Justice Liudley sympathetically explained 
the difficulty of a litignut who 'finds himself in such 
a predicament. His Lordship said : — “ Now a person 
may rely on one set of facts if he can succeed in 
proving them and lie may rely upon another set of 
facts if he can succeed in proving them ; and it appears 
to me to be far too strict a construction of this order ” 
(Order XLX, Rule 4, which is the same as Order 
VI, Rule 2 of the Code of Civil Procedure) *" to say 
that he must make up his mind on which particular 
line he will pu^ his case, when perhaps he is very 
much in the dark.” In that case the executors of a 


wife had sued the executor of her hushand to recover 
£6^^g|J(mi^ed to have been received by the husband. 
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as trustee for the wife for her separate use. The 
defeiB^aht put in the following pleas (1) a, denial^ 
that husband had ever received the money, (2)* 
a denm that he hud had received it as a trustee for, or 
had promised to repay it to, the wife, (S) “ altema-, 
tively" that, if he had received it, he had repaid it 
to.^he wife, ( 4 ) “ alternatively ’’ that, if he had 
received it, the wife had authorised him to retain it 
as a gift from her, (5) “alternatively that, if he* had 
received it, the wife had agreed that he should retain . 
it in part payment of rents which were due to him^ 
but which she had received and retained, i. “accord 
and satisfaction,"’ (6) “ alternatively ” that, if he bad 
received it, the wife was at the time of her death 
indebted to the husband and her estiiteVas still 
indebted to his for a sum equal to the plaintiS’s daim, 
which sum the defendant was willing to set off. The 
particulars of the wife's alleged indebtedness were 
given in the counterclaim, (7) a plea of limitation 
and (8) another of laches and delay. Finally, in the 
event of the defendant being, successful upon any 
plea other than the 6th, i. e., set off, the defendant 
counterclaimed for the sinn named in that plea and 
gave particulars of the items comprising it. The 
plaintiff objected to the combination of the 3rd, 4th, 
5th and 6th pleas, i. “ repayment,” “ gift,” 

“ accord and satisfaction,” and “set off,” — ^but only 
to those four as embarrassing, and the Court of 
Appeal, Lindley and Bowen, L. JJ., gave the dd^nd- 
ant the option of either amending his pleading or of 
giving particulars of the four pleas in question within 
fomteen days after getting discovery of documents 
from the plaintiff. There is a passage 'in the jvdg- 
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ment af Lindley, L. J., which shows that he di4 not 
thmk that alternative pleas o£ payment and set- 
'off would be embarrassing ; and, from the choice left 
..to the defendant of giving particulars of all the 
pleas, it is clear that the court thought that they 
could all be used as alternatives if the defendant gave 
particulars of the transactions upon which they were 
founded, i. e., if they were not mere efforts of the 
, defendant’s imagination. 

Illustrations. 

1. 1£ a plaintiff cannot be sure which of two defendants is 
liable to him, he may certainly make alternative cases against 
each of them, thus he can sue defendant A for breach of a 
tontiact ot> sale made by the plaintiff with defendant B and 
allege that B made the contract as agent for A ; and he can 
alternatively sue B for breach of warranty of authority to make 
the contract on A’s behalf. This is a case in which it is very 
desirable to sue in the alternative, because a decision in a 
suit against the principal alone that the agent had exceeded 
his authority would not estop the agent, if he were sued separate- 
ly, from proving that his autbOKlty had not been restricted in 
the way alleged by his principal (the defendant on the first 
suit). 

2. A plaintiff can sue on the contract in a bond given to 
secure a loan and alternatively on the original consideration. 
1 e., to recover “money lent to the defendant,” a promise to 
repay being implied, 

8. A party might plead (1) that he never signed a document 
at all, i.t,, forgery, or alternatively, (2 1 that, if he did sign it, 
he did so wi thout n egligence and under the mistaken b dief that 
it was a doculnent of atoffally different nature, see Leans v Clay, 
77 L. T ) 653, where a young man was Induce.l to sign a joint 
and several promissory note under the belief that he was wit- 
nessing the signature of the other promisor, the latter having 
covered the rest of the paper and told Clay that the document 
was one relating to his private family affairs The judgment in 
lyyiipa v. Ramalakshmamaui, 1. L B 13 Mad., 649, seems to be 
against this, but tbe ^report does not show clearly whether the 
plaintiff’s case was that she was completely deceived concerning 
'the natuiTe of the document which she wa« aigr•i'^g (Mistake) or 



v] PLEADING IN THE ALTERI^ATiyE 69 

whether her case was that she signed the docament knowing its 
nataOL i.«, that it was a “ sale-deed,” bat being fraddalentlyi 
misled^oncerning its Skact effect or the iieeessit 3 ’ for executing 
it (.Frai:^). In the former case the plaintiff might not be sure 
whether she had signed the docament or not ; in the latter, she 
could not be in doabt. 

A son suing to set aside a deed of gift bj' his mother to 
the defendant conld plead (1) that at ihe date of the deed his 
mother was of unsound mind and the defendant knew it, (2) 
alternatively that the defendant prochred the execution ,of the 
deed by undue influence. Their Iiordships of the Privy Council 
do not, one gathers, see anything wrong in this, see Ismaih 
Mwuajee v. Haftz flon,I. L. K. 33 Cal., 773. 

The evidcdice on each issue would to some extent corroborate 
that on the other ; since a person of weak mind is easily influ- 
enced, and the fact that a person is easily influenced is some 
evidence that he is of weak intellect. 

w ® 

5 Children suing to set aside an alleged deed of gift by 
their father to a more remote relative could, it is submlttedi take ' 
up the following position : — ” Our parent was at the date when 
he executed this document under the influence of the defendant. 
We believe that the defendant forged this deed, but, even if he did 
not, we can show that ha had, and exercised, such dominattou 
over our father that the deed ought to be set aside oit the ground 
of undue influence,” 

Here the alternative allegations wSnld weaken each other. If 
the defendant had so much influence, why should he have resorted 
to the dangerous expedient of forgery, especially when the deed, 
even if the forgery were not detected, could still be challenged on 
the ground of undue influence P If the defendant did forge the 
docament, then he cannot have had much faith in his power over 
the plaintiff's father; * 

V. May a plaintiff put in two or more 
inconsistent pleas when the truth must inevitably 
be known to him ? e. g.y would it be permissible for 
a plaintiff in a suit to hisve a deed set aside to plead 
(1) that he never signed it at all, i.e., that his alleged 
signature was forged and (2) that he signed the 
deed under undue influence exercised over him by 
the defendant B There can be no doubt that it would 
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«be excbfedingly foolish to do so ; but ought a couwt to 
force a plaintiff to elect which allegation should ^^truck 
out? A bench,ofthe Allahabad High Court said, ‘‘no,” 
‘inJiKO V, Manon, I. L R., 18 All. 125, on the ground 
that the court is not bound to prevent a plaintiff from 
prejudicing his own cao?, though it ought to see 
that he does not embarrass the defendant. [In the 
examnle taken, the defendant would not be embar- 
'rasseiF at all ; because he could quite logically deny 
both averments : — You did sign the deed^ and you 
signed it without any pressure being put on you.”] 
The opposite view was taken by the Madras High 
Court iut lyyappa v. Ramalakshamma, 1. L. R. 
13 Mad., 549. The two courts differed concerning 
the effect of the Privv Council’s decision in 
Mahomed Buksh Khan v Hosseini Bibi, 1. L. R. 15 
Cal., 684*“, L. R. 15 1. A , 81, where the original 
plaintiff l^ad in her plaint ple.ided forgery and 
nothing else ; and the trial court, after her death, 
at the instance of her csuccessors framed and tried 
an issue whether the deed in dispute has been 
executed under undue iafiuence or not. The Privy 
Council said that this issue ought not to have 
been admitted since ^it was absolutely iuconsisteut 
with the case made by the plaintiff.” But this 
only amounts to ti statement that a court ought not 
zo trame an issue which is inconsistent with the 
pleadings, especially when the issue is suggested by a 
substituted party whose knowledge of the facts can- 
not be as intimate as the person in whose shoes he 
stands and who not only did not put forward such a 
case ; but, inferential I v, said that it was untrue. It is 

* The head-note in this report of the case misrepresents the facts. 
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quite another thing to say that it is the dut^ of a 
courbNto save a plaintiff from himself by forcing him’ 
to abandon a contradiction which can onl}' have the 
effect of prejudicing, if not of ruiningf his case. It 
is, therefore, submitted that, as far as inconsistency is* 
concerned, a party may contradict himself in his 
pleading as much as he pleads, as long as the facts on 
which every alternative is based are definitely stated 
and it is possible for the other party to deny alf the 
alternatives without being forced into an inconsistency; 
The use 'uf inconsistent allegations is, however, 
more easy for a defendant than for a plaintiff to 
jastify. The latter ought to know his case and be 
^ sure of his ground before starting a suit. 



CHAPTER VI. 

The Plaiot or Statement of Claim. 

The Civil Prcxjedure Code prescribes ia Order VII, 
Rule 1, the particulars which the plaiut must coutaia, 
and every pleader should know these by heart. They 
are the framework into xfhich his statement of the 
case has to be fitted. They may be classified Under 
three heads. 

A 

Those which disclose the competency of the court 
in which the suit is brought. 

1. The name of the court. 

2. the name and residence of the plaintiff. 

3. The name and residence of the defendant. 

4. Facts showing the jurisdiction of the coui>t. 

5. The valuation of the subject>matter. 

B 

6. The facts consf.tuting the cause of actiou, 

7. Any special status of both plaintiff and defend- 
ant, where, for example, either is a minor, or of 
unsound mind. 

8. The date when the cause of action first arose. 

9. The relief claimed. 

10. A clear statement of' any amount which the 
plaintiff allows to be set-off against hU claim, Or of 
any portion of his claim which he has relinquished. 

72 
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In the fiKst place the pleader should be gareful 
to s^je the n ature of the plaintiff’s in t erest in 
every case in which he sues in a representative 
cKaractOT.^^Tbis h of the utmost importance where 
the plaintiff sues as a member of the public, for 
example, in assertion of a public right to a road, or 
well, or any water, whether alleged to belong to the 
inhabitants of a mohcdla, or of a township, or to ihe 
public at large. It is also of special importance in 
all cases in which the plaintiff is suing as a member 
of some religious body, on behalf of himself and other 
members, in respect of some alleged breach of trust. 
I t is frequently of fundamental importance _tp_£^er- 
tain whether the plaintiff’s suit really relays _^o^a 
public,, or to_ a private trait. The determination of 
the question whether a trust is in fact a public, or 
a private one, is in itself often one of difficulty. 
But there should never be room in the plaint lor 
<ioubt as to the character in which the suit is'brought, 
or as to the n iture of the trust in respect of which 
the ])laintiff is suing. A suit 'rel iting to a public 
trust brought under section 92 of the Code of Civil 
Procedure, must either be instituted by the Advocate- 
General, or in Provinces where there is no such official 
by the Legal Remembrancer, or otlter person perform- 
ing the official duties of the Advocate-General, or else 
by two or more persons having an interest in the trust, 
who have obtained the consent in writing of the 
Advocate-General, or Legal Remembrancer, as the 
case may be. Order VII, rule 4, requires the plaintiff 
to show not tinly that he has an actual existing 
interest in the subject-matter, butgthat he has taken 
the steps necessary to enable him to institute, a suit 
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coacer,ning it *’ The plaint must, therefore, state that 
the consent in writinsf has bejn obtained, ant/ mast 
give the date and substance thereof. 

> Turning next to tlie question of the proper parties 
to a suit, the plaintiff’s pleader must, of course, as 
one of his earliest praliminary tasks, make up his 
mind as to who the proper parties are. This decision 
may be vital to the success of the suit, and a mistake 
will certainly embarrass and delay the trial of the 
suit, even if it does not altogether destroj the plain- 
tiff’s chances of success. There are, perhaps, few 
branches of the art of pleading which are more im- 
portant than this, and in which a sound knowledge 
^ of law, and a “ right judgment ” in all things, are 
more essential, for the reason just given- It is of 
exceptional importance in India for two reasons 
peculiar to the country. The large number of 
persons who have to be joined on account of the 
joint fuihilv system amongst Hindus, the fractional 
division of property amongst Mahomedans, and 
the astounding prolongation and complication of 
mortgage transactions, which seem to be characteristic 
of, and inseparable from, Indian social life, creates 
problems about joinder in a large proportion of suits, 
and in a smaller quantity involves knotty questions. 
Secondly, the tempting and sometimes invaluable 
solution, when the pleader is in serious doubt as to 
whom to join, of bringing separate suits in respect 
of the same subject-matter f‘igaiast different persons, 
and then having them consolidated and heard as one, 
is rendered difficult in the lower courts by what seems 
to us the unfortunate omission from the Code of any 
ex press'-pro vision for consolidation. -But in any case, 
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the de^xiorr wTiich has to be made about the proper 
joinder bf parties, frequently involves the decision of 
some point of substantive law, and the rnginy points 
which nave arisen under Order I, and particularly 
under Rule 1 of that Order, seem to be worthy of 
separate treatment. The general rules as to what 
parties shall be joined are to be found in Order I, and 
the pleader should make a regular practice of studying 
these rules, and of deciding how they apply to the ' 
facts of his aown case, before he comes to a final 
decision, and starts upon his draft. In many cases 
the task will be simple and straightforward, but he 
should never allow himself, from a feeling of o^er-con- 
fidence, to neglect this piece of advice, but should rather 
cultivate the practice until it becomes an absolute habit. * 
Rule 8 of Order I should be carefully studied in all 
cases in which numerous persons having the same 
interest in one suit desire to sue, or to defend. A 
familiar instance of this sort of thing, which is analo- 
gous to a suit under section 92 of the Code in relation 
to a public trust, dealt with above, occurs when 
the members of a community are beneficiaries in the 
enjoyment of some right in the nature of a private 
trust. For example, the members qf a religious body 
in a particular locality may possess a well which 
belongs to them in common as such members, to the 
exclusion of all nun^members, and a dispute may 
arise between the members, and the general public, or 
between factions of the "body itself. It would be' 
obviously cumbrous, and inconvenient, and where an 
internal dispute prevailed it would be impossible, 
that every individual beneficiary* should join as a 
plaintiff. Order I, Rule 8, provides for what is some- 
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times called a “ representation, order.” To enable 
this prtjcedure to be adopted, a judicial order/ o£ the 
court is necessary. One person is enough, unless 
there are practical reasons of convenience amongst 
the beneficiaries themselves for choosing more. The 
one or more persons igay, of course, sue in their 
individual capacity in respect of any right which gives 
thepi a cause of action. The only consequence is that 
their suit never acquires a representative capacity. 
The rule creates no right, and only deals with pro- 
cedure. It seems superfluous to dwell upon this, but 
there is no eud to the ingenuity which will seek to 
raise objections to any rule of procerinre, or, indeed 
f of anything else, and there are reported cases on the 
point. The rule does not give a cause of action. 
But where its procedure is adopted, the result of the 
suit binds those persons on behalf of whom, or for 
the benefit of whom, it has been brought, or defended. 
The application for permission ought to be made 
before the suit is instituted, and the result of the 
application and the capacity in which the plaintiH sues 
must, as already explained, be set out in tbe plaint. 
It was at one time held that, unless the permission 
were obtained before tbe suit was brought, the suit 
ought to be dismissed. But the better opinion is 
that the defect may be cured at any time. This 
seems reasonable, as the important, almost the only, 
object is that the persons interested shall be affected 
end bound by the decree, just as though they were 
parties. In effect, they are parties, because they are 
represented and have consented to it. This result is 
achieved by the com;t giving notice of the institntion 
of the sqjt to all persons concerned, at „ the plaintiff’s 



VI] THE PLAINT OR STATEMENT OF CLAIM 77 

expense. ‘The pkintiff should, however, see to it 
that tl?v notices have been given, and have rebelled 
the partifes. The duty of giving notice being thrown 
on the court, the plaintiff is apt to relax .his efforts, 
and to neglect to satisfy himself with the result that 
subsequent trouble arises from pettifogging di.«.putes 
as to whether personal service'* has been effected by 
the court. This seems inevitable in India where 
many duties more appropriately carried out "by 
the party 'interested are assigned to the Court. 
But unless notice has been served, no one whom it 
has not reached can be bound ; the object of the notice 
is for the very purpose of enabling every one whom 
the proposed plaintiff wishes to represent to apply to 
this court to be allowed to come in, and be made a 
party, so that he may be heard to support or to* 
object to, if he so desires, the claim made in the suit. 
This is a natural, and inalienable, right of every 
member of a community who is entitled tp some 
interest enjoyed in common with the general body of 
such community, especially when such right has been 
threatened, or is being used by the proposed plaintiff 
and his friends, for some purpose of their own. 

It is hardh’ necessary to observe that, in this 
matter of parties, as- in almost every matter of litiga- 
tion, where the object i.« to tleciile the right, to end 
the wrong, and to make an order iinully determining 
the rights of the parties, the court has full power, 
if properly moved for the purpose, of correcting any^. 
mistake, and of allowing amendments, to repair 
omissions and remove errors, on prop'r terms iuclud- 
irig the payment of costs by the party orio;inally in 
fault. Full prOYision for this is made in Rule^ 10 of 
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Order I. But the existence of such provision, instead 
of inducing carelessness due to the confident- hope 
that its consequences can be overcome, ought 'm make 
the pleader exceptionally careful. Not merely because 
it is a cause of shame to have to come before the Court, 
in the presence of both parties, to repair something 
which is due to his own slovenly work ; but because 
the fundamental idea of pleading is that the suit 
shbu'd be clearly, accurately, and fully framed frcrat 
its inception.. The Court does not sit as a disciplinary] 
tribunal to deprive parties of their rights because they! 
have made mistakes. But it does insist that the/ 
rules which have been made for the guidance of thej 
pleader^ shall be strictly carried out. and that nc 
mistake shall be subsequently corrected, except with' 

‘ its permission, in the presence of the parties, and on 
the application and at the expense of the guilty party. 
The question of penalties for mistakes, and negligence, 
will be discussed in more detail in the chapter on the 
“ Duties of Parties.’’ 

The facts constituting the cause of action should 
be clearly and methodically arranged. A plaint, if| 
properly drawn, should resemble the synopsis of aj 
tragedy, that is to say, it should state in a way which | 
will be easily intelligible to a reader who has no pre* j 
vious acquaintance with all the facts of the case — and j 
only the facts -which, assuming that the pleader’s vieWi 
of the la was correct, will inevitably, if those facts are 
, proved and if no additional facts are proved by the 
defendant, lead to the catastrophe which (the 
plaintiff hopes) awaits the defendant. In otherji 
words the plaint should be such that, if all the facts) 
alleged in it were proved, and if nothing more were] 
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proved, the Judge would, under the law which 
appIies^;-or. which (if the point raised by the case is 
a new one) the pleader thinks ought to apply — to 
the case, be wrong in his law if he did not give a 
decree for the plaintiff. Therefore 

1. The plaint ought to be ns intelligible as 
possible to one who has no * previous acquaintance 
with the facts. In the first place it is desirable to 
state who the parties are ; and when any other per- 
son is mentioned it is equally desirable to show who 
he was or is, and what he had or has to do with the 
story. These explanatory statements, or “ matters 
of inducement ’’ as they are called by English lawyers, 
ought to be as short as is consistent with Nearness. 
When there are, as there usually are in cases in which 
the property of a Hindu or of a Muhammadan is in* 
dispute, a large number of defendants it is useful . 
to state hqw_they are connec ted with each other and 
with the person whose property is claimecj. After 
the characters of tlie ^nimaT have “been stated, the 
next thing is to summarise. th« plot. Events should 
be s^ted as far as possible in chronological order 
with dates^j and, if the” pleader cannot give exact 
dates, he should at least take care to make it clear 
whether one event happened befqfe or after another. 
P laces and thing s should be indicated or described 
'with reasonable precision ; and fgcts, unless closely 
connec ted toget her, should be smted in separiiCe 
paragraphs, so that the pleader^^ndThe 'defendant’s , 
pleader^can refer to “ tile facts stated in paragraphT 

” without having to particularise further. 

• Persons should always be called by the. same name. 
ItTsTa inisfak'e to call the same '"person first “ Lala~ 
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Qadir Shah ”, theu “ the said Lala Sahih ” and finally 
“ the 'plaintiff’s father.” ' 

Let the pleader hanish from his mind his own 

knowledge 'of the' facts and then read the plaint 

through, asking himself if it conveys a clear and 

distinct idea of his case. 

< > 

II. The plaint should state all the material facts 
of^he plaintiff’s case or alternative cases. The ques* 
tinn, what facts are material, has been already 
discussed. Having made up his mind about the 
rule of law which applies, or which he tiiinks ought 
to apply, to the case, let the pleader read his plaint 
again aud ask himself if the judge would he hound, 

* on that View of the law, to decide in favour of the 
_.plaintiff, if the facts alleged in the plaint and no 
additional facts were established. 

III. There ought not to be any superfluous aver- 
ment ; so let the pleader ask himself if the judge 
could decide in the plaintiff’s favour eveh if some of 
the allegations of fact ’,n the plaint were not proved. 
If so, these allegations should be omitted, unless they 
are required to explain or to show the connection 
between other statements, or unless the plaintiff has 
made alternative cases based on different facts. 

IV. Every fact should be stated in such a way as 
to force the defendant either to admit or to deny it. 
A defendant is forbioden to plead evasively ; but that 

Js no reason why the plaintiffs pleader should give 
him an excuse for doing so. Therefore, in pleading a 
pedigree or in tracing a title, every step in the descent 
nr in the devolution of the title should be stated as a 
separate and independent fact. 
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V? The plamt need not anticipate the “ written 
statement of defence It must be admitted that 
in India, where a reply cannot be delivered without 
leave, a pleader is greatly tempted to plead his an- ‘ 
swer to facts which he thinks will be put forward by 
the defendaiit ; ami that in onte case, under Order VII, 
Rule 6, the plaintiff is required to do so ; but, even 
so, it is far better for the plaintiff not to “jump' 
before he comes to the stile.” Let him wait till he- 
knows wha^ the defence is, and then, if he thinks it 
is necessary, get leave to put in a reply. 

VI. If the plaintiff wishes to put his case on 
alternative grounds, he must plead all of <them in ’ 
the plaint. He must not put his case in his reply on^ 
any grounds which are not expressly advanced in his 
plaint. To do so would amount to a “ departure in 
pleading,’’ which is forbidden by Order VI, Rule 7. 

Where, under number 9 of the items given on 
page 72 the relief claimed involves a detailed descrip- 
tion of land, houses, buildings afid the like, these should 
be placed in a schedule, or appendix, to the pleading, 
at the foot thereof, with a reference to such schedule, 
or appendix, in the body of the claim for relief. The 
importance of ascertaining all particulars, especially 
in the case of houses and land, so as to show the area, 
and boundaries, and to make identification simple, 
before you start, and of stating them in unmistak- 
able terms, cannot be too strongly enforced. If this-'^ 
is not done mistakes and misunderstandings are 
certain to arise? Such mistakes are liable to be over- 
looked in the discussion of weightier mittters at the 
hearing, and so, they creep into the decree. Mistakeg^ 
of this kind will, in every case, involve 9,11 application 
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for an amendment of the decree, causing, iij‘ most 
cases, much trouble and difficulty, and in some 
instances miscarriage of justice. An accidental 
orai'sion in the plaint, due to lack of sufficient c.ire 
in the initial preparation of the schedule, may be 
held in some cases to ‘amount to a relinquishment 
of that part of the case. An attempt to repair the 
onlission after the trial b}' an application to amend 
may be rejected, or it allowed, may involve a partial 
re-hearing, if the plaintiff’s right to ^he portion 
omitted is seriously disputed, the whole cost of which 
ought to be borne in any event by the plaintiff. An 
excessivf. claim ought equally to be avoided. It may 
* be the fault of the defendant if attention is not drawn 
-■ to it at the hearing, in order to have it finally 
disposed of, but where its inclusion has been bonajide 
overlooked, so that the parties hare to be brought 
again before the court on an application to amend, 
there is always the possibility that the plaintiff may 
be charged and conviqted of having wilfully claimed 
too much in the hope of recovering, without the 
excess being noticed, a decree for more than he is 
entitled to. and where this is established against him 
the court will ha^jibsolnte discretion to_penalize him 
in costs, OTjto deprive him of the costs of the suit. " ' 
The duty of specifying the amount of any money 
claim, and a.de8cription of the immovable property 
^sufficient to enable it to be identified, is definitely 
prescribed by Ord,er VII %^hich deals with * plaints. 
The necessity for doing so is obvious^i As a matter 
of business, no sensible pie ider would neglect to do 
it, and a pleader ofight to be a man of business, for 
■ no mad without a sense of business can hope to 
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do macit as a lawyer. A tradesman might as 'well 
send a letter to a customer demanding payment of 
*hie bill, without either enclosing the account, or 
stating the amount due, as a pleader send out a 
plaint without a clear specification of the, claim. He 
would probably specify the claim with precision, even 
if he h id never read the First Schedule to the Cod^. 
But it is well to remember that a mandate on the 
subject is contained in Rules 2 and 3 of Order Vll. 

The pleader should, in every case where it is 
possible, irrespective of any other view, p rote ct Jiis 
client against the possible consequences of hi^ foolish 
roguery, by suing in the alternative on the oftginal 
consideration of any express contract, bond, or 
promissory note upon which a claim is being made. 
This injunction is really elementary and obvious. 
And yet in a country like India, in which certain 
classes of society are reckless about manufacturing 
documents and parol evidence to support them 
bolstering up an. honest case with 'dishonest evidence 
because they fear that the simple truth will not be 
believed, or because they have accustomed themselves 
to regard it os dangerous, this necessary precaution 
is often neglected. One simple example will suffice. 
If the pleader does not learn the principle from this 
example, the multiplication of cases will not teach 
it to him. It occurred in a second appeal which is 
unreported because it involve^ a simple question of 
fact. The plaintiff alleged that he bad lent Rs, 500 
to the defendant wdio had executed a sarkhat agree- 
ing to repay the principal with intere|^t at 'Rs. 1-8-0 
per cent, per mensem. Both courts held that, tl^e 
sarkhat was a forgery, and dismissed the suit. The 
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eecoud court had expressed a doubt as to -whether 
the plaintifE’s books could be relied upon. As he 
was either a forger, or the utterer of a forged 
document, this is not surprising. But the language 
used in both courts seemed to indicate that it was 
the opinion of every one that the plaintiff had 
advanced the money, or some money, and that the 
defendant owed the plaintiff the amount of the loan, 
whatever it was. As the plaintiff’s case on the 
wretched forgery broke down, there couJd be no claim 
for interest or any other matter for which the express 
contract in writing had provided. But a simple loan 
involves an undertaking by the borrower to repay 
the amount in every case, and particularly where no 
express contract to do so is entered into. If the plaint 
had claimed in the alternative the repayment of the 
loan, the Court of Appeal would have been compelled 
to (iecvee the amount of the advance actually made, 
whatever that was. The Court was asked to do so, but 
refused, upon the gfound that there was no claim for 
it in the plaint, that the courts below had never been 
asked to decide the question, and that it would not be 
just to allow an amendment of the plaint, even on the 
terms of making the plaintiff pay the whole costs of 
both side.' in his unsuccessful suit up to that moment, 
because t he defendant had bad no notice of the claim, 
and might have been able to meet it by other evidence 
which he had not called. The probability that the 
claim for the loan was statute-barred would probably 
be, in most cases, another reason for refusiug an 
amendment. Bat in any case it must be a rare thing 
for a_ court of appeal to allow tp an unsuccessful 
appellant aja amendment raising a new ground for the 
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first time. It would certaialy never do so in such a 
simple And coovnon case as a forged sarkhat. ]Iere 
one may say that the plaintiff was a knave , and his 
. pleader a fool. The combination is seldom a success. 
The example may be conveniently illustrated by 
parallel columns, A showing the proper form of relief, 
and B the relief as actually claimed : — 


A. 


B. 


The plaintiff claims. 

a 

(u) A decree for Bs. 777-8-0, 
principal and interest 

due on the aarkhat, up to 
the date of the decree, 
and thereafter interest 
at the court rate until 
payment. 

(J) In the alternative, repay- 
ment of the amount 
advanced by the plaintiff 
to the defendant. 


Hence the plaintiff prays for 
the following relief : — 

(a) A deciee awarding Rs. 
777-8-0, on account of 
principal, interest and 
penalty on tbA tarkhat, 
as per account given 
below, may together 
with the costs of the 
suit and pendente life 
and future interest be 
passed in favour of the 
plaintiff againsVthe per- 
son and property of the 
•defendant. 


The defendant in this case was actually foolish 
enough to deny that any money was advanced at 
all,' but no issue was stru^ on this question ! As to 
this type of error the reader will fimi some observa- 
tions in the Chapter “ What to avoid.” 



CHAPTER VII. 

The WiiUeii Statement of Defence* 

Under Order VIII a defendant can adopt either 
or both of two methods of answering the plaint ■ 
he can “ traverse,” i. deny, all or any of the 
facts alleged in it ; and he can “ confess and avoid,” 
that is, he can, while admitting all or any of those 
facts, plead additional facts which would constitute a 
defence even if the whole of the facts alleged in the 
plaint were proved ; but these two grounds of defence 
must be alleged, “ as far as may be, separately and 
distinctly.” Order VIII, Rule 7, The onus of 
‘ deciding whether the plaint does or does not disclose 
a cause of action is cast on the Judge in whose court 
it is died : Order VII, Rule 11 ; so there is no reason 
why the defendant should trouble himself to “ object 
in point of law,” though there does not seem to be 
any hnrih in his doing so if he thinks that he can 
thereby make his meaning clearer ; and, of course, if 
ihe plaintiff, instead of quoting the words of a docu- 
ment, has pleaded what he believes to be their legal 
effect, the defendant, unless he agi'ees with the 
plaintiff’s version, ought either to give his own or to 
plead that he does not admit that the plaintiff’s inter- 
pretation is correct. Even under the English rules, 
which expressly allow any party ” to raise by his 
pleading any point of law,” it is permissible to raise 
'^at the trial a point of law which has not been pleaded 
provided that all the material facts upon which the 
point depends -have been pleaded. 

86 
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Little need be said about admitting facts. It is 
easy t«i do this,^ The only thing that a pleader jieed 
bear in mind is that, if he admits a fact, he may 
thereby deprive his client of the opportunity of cross- 
examining witnesses who would otherwise have had 
to be produced to prove it Traversing ” is a 
much more important matter. . It is usual to plead 
that the defendant, “ does not admit ” facts which he , 
wishes to force the defendant to prove or about whish. 
he is in doubt ; and that “ he denies ” any facts 
which he thinks tliat he can disprove ; but either 
plea will have the effect ot putting the facts in issue. 
It is, however, wrong to plead that the defendant 
“knows nothing about ” a fact, or that he “ puts the 
plaintiff to strict proof of it.” In one English case 
where the defendant contended himself with “putting . 
the plaintiff to proof of all the facts alleged in his 
statement of claim ” it was held by Fry, J., that 
all the facts were admitted ; Harris v. Gamble, L. R. 

7 Ch. Div., 877. Perhaps the courts would'not be 
quite so strict now ; but the case^stands as a warning 
against carelessness. 

If a defendant wishes to deny a fact, he “ must 
not do so evasively hut must answer the point of 
substance’’ : Order VIII, Rule 4.. In the United 

Provinces the plea, “ Paragraph is denied ” or,. 

“ is not admitted,” seems to be consecrated by usage 
and to be construed as a denial of every possible 
combination of the facts alleged ; though this method 
of traversing is not justifiefl by any of the forms in 
appendix A to the Civil Proc^ure Code which ought 
to be followed “ as nearly as may be ” (see Order VI, 
Rule 3). Bullen and Leake give* a form for this 
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comprehensive plea of denial : — “ The defendant 
denies specifically each and every statement of fact 

in paragraph “ or ’’ “ Except as admitted above 

(if the defendant has made admissions) “ the defend- 
ant denies, etc.” ; though the authors add.^ a caution 
that this form should not be used when denying "the 
more important or essential allegations ” in the 
plaint ; and the Court of Appeal in England has in a 
re®nt case— v. Lovat, (1916) Weekly Notes 
317 — allowed a somewhat similar plea, while charac- 
terising it as "loose and irregular.’’ Such a plea can, 
however, be evasive in some cases and” ought not 
then to be allowed as it is too narrow. The following 
is a still more objectionable form of traverse, though 
it often'uppeara in written statements filed in the 

..courts of the United Provinces : — “ Paragraph of 

the plaint as stands is not admitted.” The plea 
should state definitely which facts are admitted and 
which are denied. Or, if the defendant’s pleader 
wants to admit the facts, but subject to other addi- 
tional facts which he wants to allege, the proper 
plea would be ; — The defendant admits the facts 

stated in paragraph of the plaint but says that 

’’(setting out the new facts on which the defend- 
ant relies). 

c 

Illustrations. 

1 . When denying the ioct of a loan of money the defendant 

ought either to deny " that the alleged sum or vaiy. .<(<iier ruM— 
was lent to him by the plaintiff ” or else to plead that Rs 

^and no 7nor« was lent to him by the plaintiff. Order YIII, 
Rule 4. 

2. If the plaintiff alleges that on the..,.^.daY of 1924 

the defendant contracted with the plaintiff (.to build a bungalow, 
etc.) lor the plaintiff fbr Rs -and to complete the work 
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ivithin months, a mere denial would he evasive. The 

defendant either ought to deny that he contracted " as alleged 
in paragraph... the plaint or tit all, “ or else, after denying that 
he contracted a^lleged, ought to plead his own version of the * 
contract. 

•S. If the plaintiff alleges that the defendant “ spoke and 
published " certainly defamatory words about the plaintiff on ai9 
certain occasion and in the presence of certain people, the 
correct traverse would be : — “ The defendant denies that he 

spoke or published the words alleged in paragraph. of 

the plaint and denies that the said words, if spoken or published 
which the defendant does not admit) referred to the plaiAtiS.” 

If an allegation is made with divers circumstances, it shall not 
be sufficient to deny it along with those circumstances Order ' 
VIII, Rule 4. , 

4. In a suit against Hindu sons to recover a debt due by their 
.deceased father, if the plaintiff alleges that he lent the father a 
certain sum for a certain purpose, a mere denial would not 
do. A complete traverse would be I — “ The plaintiff did not^ 

lend the sum alleged or any other sum to the said if the 

said sum was lent at all, which the defendants deny, it was 
lent for the purposes alleged by the plaintiff ” 

There are three useful rules s — (1) If the ilefend- 
ant wants to deny absolutely that he did a certain 
thino, let him deny that he did it “ as alleged or at 
all ’’ (2) If the plaintiff says that the defendant “ did 

and. let the defendant “ deny that he did 

either or (3) Concentrate on the essential 

point. If A says that he built on B’s land with B’s 
permission, the essential point is the permission — 

“ The defendant never gave the 'plaintiff permission 
to build (a house) ou the defendant’s land 

If will probably be said that there is no reason 
why a pleader should trouble himself to be precise as 
long as the courts will aUow him to say, Paragrafffr' 

is denied but even if an inexperienced pleader 

thinks that, in the end, be had better play for safety 
and use such a plea, he will find that, if he takes the 
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trouble to think how he ought to traverse each allega- 
tion and how much he ought to traverse and ‘why, 
^he will iiod that he will have a much better knowledge 
of his client’s cise, and of what a very astute ailvocate 
,used to call the “ working points ” in it, than he 
would have had if he had contented himself with 
denying everything in the general way stated above 
without giving any thought to the subject. 

The next point is that a defendant must not 
plead the general issue.” He may not “ deny 
generally the grounds alleged by the plaiptifiE ; but 
must deal specifically with each allegation of fact of 
which he does not admit the truth except damages : 
Order VIII, Rule 3 ; and, even in the case of dam- 
ages, if “ special damages *’ are claimed, he ought to 
-d«ny the grounds on which they are claimed unless 
the only question is about the amount due on those 
ground.-. Here is an outrageous plea of the general 
issue ; — “ The defendant ” (in a suit for pre-emption) 
“ says that 7/ndfir Me law set up hy the plaintiff he 
has no right of suit.” A plea that “ the defendant 
will contend that, on the facts alleged by the plaintifiE, 
he is not entitled to the relief which he claims,” would 
be a harmless — and unnecessary — objection in point 
of law ; but the plea stated above ought to be struck 
out at once as embarra^^sing. It not only lias the 
effect of “ denying generally ” the grounds on which 
the plaintiff has put his case ; but it would, if allowed 
to stand, cover all those “ new facts ” which under 
Oi'der VllI, Rule 2, must be pleaded explicitly by the 
defendant. » 

The pleading of these new facte under the above- 
mentioned rule is known in English law as “ confes- 
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aion and avoidance.” The defendant for the purpose 
of sflch a. plefi confesses or admits the facts . alleged > 
by the plaintiff and seeks to avoid or nullify their 
legal effect by alleging other facts which would 
constitute ii defence even if the plaintiff were to* 
succeed in establishing all his allegations. It is 
usual in the United Provinces to put forward such 
facts at the end of the “ written statemeut ” under 
the heading of “ additional pleas.” As a mere nftitter 
of form and for the sake of clearness, it is usually . 
better to glead them in answer to the particular para- 
graph in the plaint with which they are directly 
connected, though it must be admitted that, in the 
matter of form, a pleader who has to draw written 
statement ” is to a great extent at the mercy of the 
plaint ; if it is confused, he cannot marshal bis plew,; 
in as logical an order as he would otherwise do, 
especially if the plaint repeats itself ; and in such a 
case, or if his plea in confession and avoidance is a 
defence to ever cause of action alleged, it* is better 
to put it in after he has dealt jvith all the allegations 
in the plaint. The prin cipal thing ’is to remember 
that no “ traverse, ” however wide, will allow a 
defendant to do more than contradict the plaintiff’s 
evidence about the facts alleged in the plaint and 
give evidence of such other facts as would, under the 
Evidence Act, be relevant to disprove the evidence 
given on behalf of the plaintiff. If the defendant 
wants to shift bis ground, he must show where he 
intends to go. Rule 9 of Order VIII gives six iib 
stances of new facts which must be pleaded namely, 
fraud, limitation, release, payment, performance and 
facts shewing illegality. A few*others may be added. 
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jiad denials made by the deEendant. But ouch a reply 
is superfluous. They are put in i'ssue by the written 
statement. The only cases in which it is necessary 
>5or the plaintiff to “plead over” to the defence occur 
where there is some special matter which he is bound 
to introduce and plead in answer to a “ confession 
and avoidance” bv the defendant. It may be that 
the p'raintiff has to meet this by another “ confession 
and avoidance.” This may occur where the plaintiff 
claims land, and is unaware whether the defendant 
intends to resist the claim by relying upon some special 
rule of inheritance, or whether he means to rely upon 
a will believed to have been made by the common 
ancestor. F'ollowing the well-known precept not to 
■icaip before you come to the stile, a prudent pleader 
would never dream of attacking the will in advance, 
before the defendant has set it up iu defence. 
Unfortunately, this is often done out of over-anxiety, 
and ignorance of the true office of a reply. The 
pleader ought to wait until the will is pleaded, and 
then apply for leave to deliver a reply alleging that 
the will is a forgery, or whatever else may be the 
attack to be made upon it. The task of deciding 
when to attack in advance, and when to keep your 
forces in reserve to await the attack from the other 
side is, for the most part, simple. On occasions the 
decision to be made is both difficult and important. 
But under the modern system of pleading in India 
tiSb whole responsibility is really torown on the court. 
The plaintiff can apply to the court for leave. If 
leave is refused, the court will certainly give leave for 
the new matter to be -pleaded by way of amendment 
to th'* plaint, and as the costs in India in such matters 
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are siftall, and^the apparent “rebuff” to the judgment 
of the pleader involved in the refusal by the court is 
of small importance in a system of law where so little 
attention is paid to pleadings, the pleader may take 
a light view of his responsibility in the matter, and go 
to the court for leave to deliver a reply if he wants 
to do so. No attempt should be made in a reply 
to add a fresh claim. Indeed, any such attempt wSuld 
be doomed to failure, since the court would be bound 
to refuse lei^ve, and tell the pleader that if he wants 
to raise new matter he must amend his plaint, because 
Order VI, Rule 7, expressly prohibits any “departure 
in pleading ” — “No pleading shall except* by way 
of amendment raise any new ground of claim or 
contain any allegation of fact inconsistent with th« 
previous pleadings of the party pleading the same.” 

Illustration. 

Sait to set aside a mortgage of joiat family property oa the 
groand tkat tkere was aa neaessrty for it. I/efence r— v^^ere 

was necessity for it, namely Rjply That necessity may 

have existed Oat the money could have been borrowed at a 
much lower rate of interest. This would be a departure. The 
plaintiffs first say there was no necessity and then admit that 
there was. The facts alleged in the reply ought to be pleaded 
alternatively in the plaint : — “ If there was any legal necessity 
for raising the money secured by the vsaid mortgage (which 
the plaintiffs do not admit), the rate of interest payable under 
the said mortgage is excessive. The said money could have been 
borrowed at a much lower rate of interest.” 

There do not seem to be many cases coming 
under Hindu or Muhamovudan Law in which it \yould 
be necessary to deliver a reply. One or two of them 
may, however,* be taken as examples. 

Illustrations.* 

1. Sait against Hindu sons by a creditor of their' deoeade'’ ^ 
father co recover a debt due by him at the date of his death^i 
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Unless ^.lie plaintifE were yery sare of his gToi<.ud -it would be 
foolish for him to allege in his plaint that the money was- 
borrowed for and expended upon some particular purpose. He 
would thereby take on himself the burden of proving that the 
' money was borrowed for that very purpose and he would not 
be allowed to give evidence to show that it was borrowed for any 
other purpose, however, innocent. It would be wiser for 
him to wait and see what the defendants’ case is. If they 
plead “ immoral purposes ’’ they will have to say what the pur- 
pose was, and the plaintiff cau, if necessary, deal with that in a 
reply. E g., if they allege that the debt was incurred in conse- 
quence of giving surety for the “ appearance or honesty " of an- 
other! the plaintiff could reply that the father received considera- 
tion for doing so. 

2. Suit to pet aside a mortgage of her husband’s separate pro- 
perty by a widow when in possession as such. The plaint sets out 
the moitgige and alleges -that there was no necessity for it. 
Defence The reversioners nearest in inheritance at the time 
the mortgage consented to it Reply:— A ^ £ and C were 

nearer (or as near) in inheritance at that time and did not 
consent : or, — the consent of the reversioners mentioned in 

paragraph of the written statement was obtained by the 

fraudulent representational (the widow) that whereas 

the truth ^ras that and the defendant was, at the time 

when he advanced the money secured by the said mortgage, 
well aware that the said repcesentation bad been made to the s^d 
reversioners and that it was false.” 



CHAPTER IX. 


Definiteness and Particulars. 


Unless a pleader alleges facts with precision, he 
is certain to commit one, and is Jikely to commit both, 
of two mistakes : — he may find that he is pleading 
law and not facts at all, or his statements may be €0 
vague as to force the other side to ask for particulars } 
and will also produce the impression either that he 
is a very cateless lawyer or that his client has a 
bad case. There are so few decisions on this question 
where Hindu or Muhammedan Law is concerned that 
the following hints may be useful, at any rate to a 
young practitioner. 


(A) Cases coming under Hindu Law. 

Wherever an alienation, whether for value or Sat, 
by a person having only a limited power of dealing 
with property is questioned, if the defence of “ legal 
neassity” or of a belief, after proper inquiry, that 
such necessity existed, or of “ pious purposes” is set 
up, the nature., of the necessity or purpose, as the 
case may be, ought to be definitely stated. If it is 
alleged that a mortgage or sale by a father was made 
in order to pay an “ antecedent debt,” the amount 
and nature of the debt, the name of the credimr, and 
the dSCtr when it was incurred should be given. If 
Hindu sons, or grandsons, §llege that their father, or 
grandfather, incurred a debt for an “ immoral pur- 
pose”, they shonlfi state definitely what the purpose 
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was and when and to whom the money was paid and 
in w|;iat way it was applied to that purpose. 

Wherever the character of property is material, 
e. jr., that it is "separate property", or “ gains of 
science", or Stridhan, it is not enough to allege simply 
that the property has that character ; for is a 
conclusion of law. All the material facta which 
impress that character upon the property should be 
pleaded. Thus in the case of Stridhan it may be 
necessary to state (a) the school of law to which the 
owner was subject, (b) the sources fijom which the 
property came to her, and (c) the capacity in which 
she acquired it, whether as maid, as wife, or as widow. 
If the gardes are merely disputing about the division 
of property which their ancestor acquired upon a 
partition, the plaintiff need not do more than plead 
that "the property (described in the schedule) was 
acquired by the said (the ancestor) under a parti- 
tion effected on or about ” {or, "in the year...”) 

but if fhe plaintiff is suing for a declaration that a 
partition was made,„or is asking to have it re-opened, 
he ouglit to plead the agreement by which ic was 
effected, its dat“ and the names of the parties to it. 
If he relies on an implied agreement, he can plead 

that “in or about the year the said " (naming 

the persong then entitled to make a partition) "enter- 
ed into possession of separate shares of the property 
set out in the schedule hereto, namely, the said A 
took the property numbered 1 to 3 in the said sche- 
dule, the said B took, eto., and the said shares were 
thenceforth treated as separate and distinct propertied 
and not as the single property of one joint family.” 
This would do, 'if the property had been divided by 
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metes giiid bounds ; but IF the p'aintiS’s case wsis^that, 
though tlie property h id not been physically divided, 
the income or profits had been divided into fixed 
shares and distributed in thit way, and that the sub- 
sequent acts and conduct of the parties showed that 
there was a tacit agreement to treat those shares as 
separate property, the pUintiS would plead that, 
since the time at which, according to his casej a 
partition was made, the income of the property was 
paid to, and its expenses or outgoings, such as rent, 
revenue, etc.,* were always paid by, the persons then 
entitled to eSect a partition in fixed proportions 
(which should be stated). If any property had been 
bought since the date of the partition and paid for in 
fixed proportions every circumstance of the purchase 
should be set out ; and all similar allegations upon 
which reliance is intended to be placed must be plead- 
ed with particularity. IE one of the parties to the 
alleged partition had died before the date of tfie suit, 
the plaintiff would have to give the date of the death, 
and allege that after the death oE*that party his share 
of the income and expenditure was paid to or by those 
wbo would, under the rules of Hindu Law, be enti- 
tled to inherit his separate property. Particulars of 
such payments with the names of the’recipients would 
have to be given and might be as follows ; — 

Particulars of the acts and conduct relied on as 
evidence of a partition : — 

1. One-fourth of the revenue of the said property 
was paid in the ntime of X, the rest was paid in the 
~}oint names of the three brothers of the said X, namely 
A, B and G. The* plaintiff will rely upon reeeipis* 
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from the Revenue authorities from January, 1910 to 
July,'l919. 

2. Of a sum of Rs. 35.000 recovered on the. ..day 

of in a suit No. in which the said X and the said 

A, B and C have plaintiffs, one-fourth was paid to 
the said X and the rest to the said A, B and C ' 
jointly, on or about the day of 19 

3. The property numbered in the said sche- 
dule was let in to Ram Prasad at a monthly rent 

of Rupees One-fourth of the said rent was paid 

by the said Ram Prasad to the said X and the balance 
to the said A, B and C, jointly. 

4. ' In the year. .....the said X, A, B and C pur- 
chased the property numbered in the said schedule 

in equal shares for Rs One-fourth of the said sum 

was paid by the said X, and the balance by the said 
A, B and C. 

5. ‘In a suit No brought after the death of 

the Bald X, by the said A, B and C, the said C sued to 
recover one-fonrth of the property then in suit as the 
adopted son and heir of the said X*. 

When pleading an adoption by a widow, the fact 
that she was subject to a school of law under which 
authority to adopt is not necessary, or the authority 
upon which she acted, should be alleged. If the author- 
ity was in writing, particulars of the document ought ' 
to be given, and if the authority to adopt was verbal, 
the date when, the place where, and the short effect of 
the authority so alleged to have been given ought to 

* See the facts in ’’Ohojedhry Qanaih Datt v. tftuammat JittBaehf 
Si lnd>. App.i 10. 
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be staged. -A general allegation that all the ceremonies 
necessary for an adoption were performed seems to be 
sufficient ; but if the opposite party wishes to question 
the validity of the adoption on the ground that any 
necessary part of the ceremony was omitted, he ought 
to state which part was omitted. That is an illustra- 
tion of the rule that a party is entitled to know 
the nature of the case which is going to * be 
set up against him. It would be permissible to 
plead that “Ahe alleged ceremony never took place 
at all ” ; but a denial, “ all the necessary p irts of the 
ceremony were not performed,” would be evasive and 
should be struck out by the court. , 

(B) Cases coming under Muhammadan Law, « 

Muhammadan Law does not (in this particular 
matter) pi-esent as many difficulties as Hindu Law, 
Its rules of inheritance seem, it is true, extrao{dinariIy 
complicated to an outsider ; but, in such cases, a 

pleader for the plaintiff need oirfy set out the state 

of the family at the time when the deceased owner died 
and state the proportionate amount of the property 
which his client claims ; the defendant’s pleader can 
then either deny any fact of reiationship to the 
•deceased which would affect the plaintiff’s rights, or 
allege new facts, or admit the facte and object that 
the plaintiff’s share has been calculated upon a wrong 
view of the law. There are, however, a few cases 
in which an inexperienced pleader might make a 

mistake. In the case of a gift, it would not be 

enough to allege that “the s»id...made a. gift of the 
said property tq the plaintiff (or ’defendant).” That 
would be a conclusion of law (See In re Partah t 45 
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L. T.,^755, where a plea that “ the said niade a 

good and valid donatio mortis causa to the defendant’*^ 
was struck out because the manner in which the 
donatio mortis causa was made should have been 
stated) ; the facts to be pleaded would be (1) the way 
in which the giver’s ‘intention to make the gift 
was manifested — whether verbally and, if so, the 
words used, or by a document and, if so, what the 
document was, (2) the way in which the donee' 
accepted the gift, whether expressly or by conduct, and 
(3) the manner in which, and the time when, posses- 
sion was delivered. If the subject-matter of the gift 
was incorporeal property, the acts relied on as equi- 
valent to delivery should be pleaded } or if it was a 
pase of hiba-bil-iwaz, the nature or amount of the 
consideration, the time when, and the manner in 
which it was given, should be pleaded. 

In cases of divorce, the time when and the exact 
manner in which the alleged divorce was effected {i.e. 
the words used) ought* to be set out in the pleading. 

In pre-emption suits, if the defendant alleges that 
the plaintiff has omitted to claim all the land which, if 
he had a right to pre-empt as alleged in the plaint, be 
could claim, the Written statement should indicate 
clearly the land which the defendant says has been 
omitted from the claim. 

Apart from cases of the kind mentioned above, 
which are peculiar to India,'" there are a number of 
others in which the principle is— or oiight to be— the 
same in India as in England, since Order VI, Rule 4, 
merely reproduces ’the English Order XlX, Rule 6. 
A pleader can look these up for himself in any 
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English* book oil; practice ; only the more usual clasBes 
oE cases are dealt with here : — 

1 . IE a plaiutifE claims, or a deEendant sets off, 

a sum composed oE various items, he nlust set out the 
items in his pleading, or deliver particulars oE them 
along with his pleading. ” 

2. The date when, the parties to and the manner 
in which (whether verbally or in writing), a contr^t 
was made should be stated. lE a contract is alleged 
to be implied, the conduct from which it is to he 
inferred should he indicated. 

3. The manner in which an actionable claim was 
transferred should be stated, so as t^how ^hat the 
provisions of the Transfer of Propi|||^ Act were^ 
observed. 

4. If a party gives credit for ,i '■ lump sum ”, he 
must state the items composing it. 

а. The grounds upon which *• special damage ” 
is claimed, and the ba«is on iiwhich it is calculated 
must be pleaded. 

б. In suits for defamation, the exact words must 

be stated in the plaint. If tbe defendant takes upon 
himself the grave risk of a “ justification ”, which, 
if it fails, ought greatly to increase the damages, he 
must, (unless the words clearly refer only to one 
specific fact and all the circumstances are stated), 
give particulars, e. g., i£ the words were ; — “ he 
(the plaintiff) cheated a plea oE justification 

should state what acts the plaintiff did which in law 
amounted to cheating. IE tbe words, accused tbe 
plaintiff of ‘‘ takjng bribes,” the defendant, if he jus- 
tifies, must state timj^ime when, and the^persc^ from 
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whom each bribe on which he relies was taken and 
the amount of each bribe. Similarly if tlie defendant 
pleads “fair comment ’’ or “ privileged occasion,” 
he must, as the case may be, give particulars of the 
facts on which he was commenting, or the facts which, 
he says, made the occajsion privileged. He must also 
remember that there can be no fair comment on facts 
which are themselves untrue. If the facts are falsely 
stated, then the plea of fair comment must fail. 

7. In suits for false imprisonment, if the defend- 
ant justifies his conduct, the burden of proving 
that he had reasonable and probable cause for acting 
as he did, and that he acted without malice, lies on 
^him ; and he will have to give particulars of the 
offence which he believed to h ive been committed by 
the plaintiff, and of his reasonable and probable cause 
for suspicion, but without giving any names. Green v. 
Garhuttf 28 T. L. R., 575. 

In suits for malicious prosecution the burden of 
proving that the defendant had no reasonable or 
probable cause and that he acted maliciously, lies on 
the plaintiff. But if the defendant, instead of merely 
refusing to admif:. that he acted without reasonable 
and probable cause, pleads affirmatively that he had 
such cause, he must give particulars. M£igB-.y, Ga8 
Idght and Coke Co. [1911] 2 K. B., 543, where ah 
interrogatory in very wide terms was disallowed by 
the court of appeal, on fiie ground {eemhle) that it 
would have forced the defendant to gi^e the names of 
his witnesses. The distinction between these two 
classes of suits is de'iilt with in a note to the precedents 
of plaiuts for these torts. 



ix] DEFINITENESS AND PARTICULAR^ 105 

si! In a 'Suit for wrongful dismissal, the defend- 
ant may be in a position to plead that he was en- 
titled to dismiss the plaintiff, without assigning any 
reason for doing so ; but, if he alleges that he had 
good grounds for acting as he did, he must state 
specifically the acts of the plafntiS on which he relies ; 
a general charge “ that the plaintiff had been guilty 
of serious misconduct,” would not be sufficient. 

9. Fraud, or Innocent misrepresentation, must be 
pleaded with extreme precision. A judge ought not 
to take any notice of a vague allegation that a parly 
(or any other person) had been misled, whether inno- 
cently or fraudulently . The date when, the place . 
where, the person to whom the statement was made, 
and the exact statement made, and the respects th 
which it was false and intended to deceive, and that ^ 
it did deceive, must all be stated. This has been said 
so often and by so many judges both in India and 
elsewhere that a reference to the latest ruling on the 
subject, Gauri Shankar v.Musammat Manki Kunwar,^ 
(I. L. R. 45, Allahabad 624), ought to suffice. The 
form of an order for particulars of fraud, the duty of 
a judge to make such an order of his own motion if 
fraud is not pleaded with sufficignt preciseness, and 
the effect of sucli an order are all dealt with in the 
judgment of the Chief Justice in that case. It is 
there laid down that iLptoper , par ticularsjic&jiot- given 
;|the averment should be struck out, and that, if parti- 
culars are given, the parfy giv^ing them should not be 
allowed to giye evidence of any fraudul^ract. or 
statement which is not included in the particulars. 
If a claim is baped exclusively u{^on ati allegation of 
fraud, and particulars are not pleaded, thd plaint 
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should the rejected unless the plaintifE lurnisbes parti- 
culars : Gunga Narain v. Tiluckram Ghowdhry. (L. 
R. 16 Ind, App., 119), 

A party may, it is true, say that the thing speaks 
for itself ; — that a particjular transaction is so absurd 
or improvident that, when the circumstances in 
whiqh it was carried out are taken into account, it 
ought not to be allowed to stand. In such a case- 
there probably will have been fraud somewhere ; but 
the case is independent of fraud. If a p&rty alleges 
such a case, he ought to stite the circumstances on 
which he relies, e.g.y the state of health of mind, or 
body, or the ignorance, etc., of the person who parted 
with the property or carried out the transaction which, 
is impeache.d, the fact that he had no competent in* 
dependent advice, and the state of his affairs or family 
relations which would show that the transaction was 
either improvident or unnatural, etc., in the circum- 
stances ; see Mahomed Baksh Khan v. Hossemi Bibi, 
L.R., 15 Ind. App. lit p’. 9:{ ; but a party who put for- 
ward a case of this kind could not, unless he had also 
pleaded some definite fraud and given full particulars- 
of it, give any evidence of a specific act of fraud on 
the part of any oue.'-The rules given in this paragraph 
apply also to cases of undue influence, coercion, or any 
other kind of improper influence, and to cases of 
“mistake.” 

10. “ Mistake ” is ustfAlly produced by fraud,, 

but the two differ both in kind and in ^ect ; though 
the heading of the plaint in form 34 of the 
Schedule to the Civil Procedure Code muddles thena 
up. Tire plaint shows a case of misrepresentation,. 
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iis th« plaloli^F knew quite well what kinjJ of 
“ agreement " he was signing and what he was 
buying, namely a particular plot of land. In a genuine 
instance of mistake a plaintiff may make one of two 
cases, (a) “ I was misled about the nature of this docu- 
ment, or about its effect/* e.^«, “ I was told it was a 
receipt whereas it is a promissory note” or, “ I was 

told it only transferred village to A, whereas it 

transfers all my land to B.” In such cases the exact 
nature of the representation about the document and 
when, by whom and to whom the representation was 
made, must be stated ; or (b) the plaintiff may say:— 
“I dtSh’t remember having signed the document at all 
and 1 never would have signed it it I haa known, 
what it was. 1 i.m incapable of transacting business 
without assistance” (here the plaintiff would have 
to allege reasons for bis disability) *' and, if I signed 
this document at all, I must have done so because I 
believed that it was necessary for the ordinary*manage- 
ment of my property or affairs/’ Such an averment 
would not leave an opening for the plaintiff to give 
evidence of any specific representiition about the nature 
or effect of the document in question, and could be 
adopted only by a party to the document. Anyone 
claiming under him would have to setup a case of the 
first kind, or as in a case of fraud say that the nature 
of the transaction spoke for itself. 

11 Undue iufluence is a subtle form of coercion^ 
or a kind of fraud ; indeed English Law classifies the 
more usual inst^ces of it as constructive fraud. ’* 
They fall naturally into two separate grpnps. 

(A) Gases coming under S. 11? of the Indian Evi- 
dence Act. Here it will only be necessary for a -pleader 
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(i£ he.is relying entirely on the provisions of the section) 
to plead a position b£ active confidence” stating 
how it arose and what it was) between the transferor 
and the transferee, and allege that the transferee had 
no competent and independent advice ; but a plea o£ 
this kind, standing alone, vtUI not open the door to 
evidence of specific acts of domination over, or 
pressure put upon, the transferor by the transferee. 
It has been held in many cases in India that in the 
case of transactions with pardanashin ^yiomsD. the 
burden of proving that the transaction was fair lies 
on the party setting it up. In addition to the rela- 
tionships given in the Evidence Act as illustration to 
S. Ill, the following relationships have been held in 
■English Law to create a position of active confi- 
dence 

(1) Guardian and ward, and any case in which, 
for ^1 practical purposes, the relationship of parent 
and child exists. The facts constituting the alleged 
relationship must be pleaded. 

(2) Principal and agent' in transactions con- 
nected with the agency. Indian Contract Act, Secs. 
215 and 216. 

(B) Cases in which, apart from any fiduciary rela: 
tionship, one person has for any reason been able to 
dominate, and has in fact dominated, the will of an- 
other. Here a pleader ought to be cautious. Anyone 
is entitled to offer advice (though it is not always 
wise to do so unasked) ; and anyone may ask ■ for a 
favour ; so that the mere fact that advice^even 
though not disinterested — has bfeen offered, or that a 
request for a favour has been made, does not prove 
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uudae influence. Proof that a man won?d not have 
done >Vhat he did if no advice had been given, or no 
request made to him, will not suffice. It is necessary 
to allege in the pleading, and to prove at the trial, 
that the influence was such that the man upon whom, 
it was exercised was for some reason incapable of 
resisting it— that, though he had a judgment of his- 
own, he could not exercise it, but was obliged to bow 
to the will of another.* Such a case is quite different 
from that of a man who for some reason, such as illness 
or extreme gaental distress, is so feeble in mind or in 
body that he is for the time being incapable of exer- 
cising any independent will at all. In that case no 
influence, however benevolent, wise, or disinterested, 
ought to be exercised by anybody to make Itim dis- ’ 
pose of his property, or enter into a contract ; and if; 
would only be necessary to plead that because of...>»* 
(stating the reason) the person in question was in- 
capable of exercising any choice, or forming any judg- 
ment at all. An averment of that kind would only put 
in issue the condition of the pprson who, e,g., signed 
the document or made the gift ; the nature of the 
influence to which he was subjected would be imma- 
terial ; but if the pleader means, “ he did not want 
to do it,” and not, “ he could not have done it,” the 
. pleading must state definitely t^e “ how ’’ and the 
“ why ” and the “ when so that the opposite party 
may know the kind of case he has to meet. Order 
VI, Buie 4, is explicit about particulars of undue in- 
fluence and the English vnle is the same, though the 
English and , Irish practice in Probate (see Salisbury 

“ Si’e Wingrove v. Wingrove, )1 81 -approved by the 

Privy Council in Iptudains v. Biehardson 09lC) A. C., t69. 
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(if he.is relying entirely on the provisions of the section) 
to plead a “ position bf active confidence” stating 
how it arose and what it was) between the transferor 
and the transferee, and allege that the transferee had 
no competent and independent advice ; but a plea of 
this kind, standing alone, vrill not open the door to 
■evidence of specific acts of domination over, or 
pressure put upon, the transferor by the transferee. 
It has been held in many cases in India that in the 
case of transactions with pardanashin ^ women the 
burden of proving that the transaction was fair lies 
on the party setting it up. In addition to the rela- 
tionshipij given in the Evidence Act as illustration to 
S. Ill, the following relationships have been held in 
English Law to create a position of active confi- 
dence 

(1) Guardian and ward, and any case in which, 
for all pi;actical purposes, the relationship of parent 
and child exists. The facts constituting the alleged 
relationship must be pleaded. 

(2) Principal and agent' in transactions con- 
nected with the agency. Indian Contract Act, Secs. 
215 and 216. 

(B) Cases in which, apart from any fiduciary rela: 
tiouship, one person has for any reason been able to 
dominate, and has in fact dominated, the will of an- 
other. Here a pleader ought to be cautious. Anyone 
is entitled to offer advice (though it is not always 
wise to do so unasked) ; and anyone may ask • for a 
favour ; so that the mere fact that advice— even 
though not disLntei'ested — ^has bben offered, or that a 
request for a favour has been made, does not prove 
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undue influence. Proof that a man woui'd not have 
done \Vhat he did if no advice had been given, or no 
request made to him, will not suffice. It is necessary 
to allege in the pleading, and to prove at the trial, 
that the influence was such that the man upon whom, 
fit was exercised was for some reason incapable of 
resisting it— that, though he bad a judgment of hia 
own, he could not exercise it, but was obliged to bow 
to the will of another.* Such a case is quite different 
from that of a man who for some reason, such as illness 
or extreme niental distress, is so feeble in mind or in 
body that he is for the time being incapable of exer- 
cising liny independent will at all. In that case no 
influence, however benevolent, wise, or disinterested, 
ought to be exercised by anybody to make ^im dia- ’ 
pose of his property, or enter into a contract ; and ^ 
would only be necessary to plead that because of....« 
(stating the reason) the person in question was in« 
capable of exercisiug any choice, or forming any judg- 
ment at all. An averment of that kind would only put 
in issue the condition of the pprson who, e,p., signed 
the document or made the gift ; the nature of the 
influence to which he was subjected would be imma* 
terial ; but if the pleader means, he did not want 
to do it,” and not, “ he could not have done it,” the 
. pleading must state definitely the “ how ’* and the 
“ why ” and the “ when ”, so that the opposite party 
may know the kind of case he has to meet. Order 
VI, Rule 4, is explicit about particulars of undue in- 
fluence and the English «rnle is the same, though the 
English and , Irish practice in Probate (see Salisbury 

® S<“0 Wingrote v. Wingrove, II P ^ D. 81 ' approved by the 
Privy Council in l^udains v.Biehardaon Ci9lG) A. C., l69. 
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V. Nugent, 9 P. D., 23, and Wallace v. McDowell, 
(1920), 2 Ir. R., 1 94) ie different, bem«i based on a 
special rule relatina: ro probate actions which does not 
mention undue influence. If the pleader is relying 
on some definite act, some threat, or bullying, or 
if he means that constant importunity was practised 
on a man so weak that he would have done anything 
for the sake of peace, then the pleader must state who 
throatened or urged, how he did it and when he did 
it. IF the pleader means tliat, apart from any one act, 
a man’s mind was sc dominated by another’s that he 
would tamely do anything he was told, then the 
pleader must state, if possible, the cause of that domi- 
nation,— fear, a belief in supernatural powers, or 
whatever it may be— and give particulars of the 
ijistances relied on to prove that domination did in 
fact exist, and to show its extent. 

12, Whenever it is alleged tliat any person was, 
by reason of unsoundness of mind, unfit to make a 
will, or otherwise to deal with bis property, or to 
contract, the nature '‘of the insanity or mental defi- 
ciency should be stated in the pleadings, e.g., if it is 
alleged that he was subject to delusions, the nature 
of the delusions should be stated. 

13. In order to bring about an estoppel, the 
words used must have been “unambiguous and 
precise ” {Per Bowen, L. J,, in Low v, Bouverie, 
[1891] 3, Oh. 82). The exact words used ought, 
therefore, to be pleaded, or the conduct by which the 
party relying on the estoppel was misled, and the 
manner in which, on account of the representations, 
the party misled actrtl to his detriment 



ix] 'DEFINITENESS AND PA.RTICDLARS 111 

> 

14. Ill suits against trustees for breiich of trust, 
a plaintifiE must give particulars of every breach of 
trust which he wishes to prove. A specific allegation 
of one act or omission of that kind Hoes not give the 
Court a roving commission to enquire if others have 
been committed — if a plaintiff is not satisfied with the 
conduct of the trustees, and h»^ not sufficient materials 
to enable him to point to definite breaches, his proper 
course is to sue for an account of the trust funds ^and 
of their management, and to apply for discovery. 
After seeing the documents, or the answers to inter- 
rogations, hfe can give better particulars. In England 
the pleader invariably adds, “ the plaintiff will give 
further particulars after discovery.” 

15. In suits for damages for negligence, acta of 
negligence or of contributory negligence on which a 
party relies should be stated with reasonable preci- 
sion. 

16. Whenever any relation is to be im))lied from 
documents, conversations, or circumstances, these 
should be indicated with sufificient accuracy to enable 
the other party to know what they are, e. g., the 
dates of the correspondence or conversations, their 
Bubject-matter, and the persons, between whom they 
passed or took place ; or, if a tenancy is to be implied 
from payment of rent, the dates between which, the 
persons, by whom, and to whom, rent was paid, and 
the amount of the rent paid should be stated. 

17. Under Order ^I, Rule 10, “conditions of 
mind” may be alleged without stating the facts from 
which they ake to be inferred ; but this does not 
absolve a pleader from the objjgatioA to be precise 
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about the wjts 'tvhich were doue with a particular 
condition of mind, e. g., after alleging that a parti- 
cular 'statement was made by A to B on a certain 
date, it is enough to say it was made knowing it to 
be false (or, not believing it to be true) and knowing 
that B would act on it, but this is very different from 
alleging that A fraudulently induced B to do a certain 
act without stating in what manner, and when, A 
indijiced B to do it. 



CHAPTER X. 


The doty of the Parties. 

The object of this chapter is to explain the prin- 
ciples upon which the prelimirtary, or interlocutory, 
proceedings before trial, ought to be conducted with 
a view to remove from the pleadings all objectionable 
and embarrassing matter, to prevent surprise, and to 
clear away the ambiguities and doubts with which 
faulty pleading may have clouded the issues. It 
must be admitted that in most parts of India, 
particularly in the mofussil, the means of effecting 
this object are extremely limited. Very few courts 
in the mofussil possess the machinery, or anything* 
approaching to it, such as the Masters’ Chambers 
in the High Court in London, and in some of the 
Presidency towns in India, for doing this work. 
It must be done by the judge in court, if it is 
done at all, unless he makes special arrangements ; 
and he has no time for it, and probably little experience 
of it. The latter is all-important, for unless the work 
is done e£Sciently, it is worse than nothing. It only 
multiplies delays, expense, and confijsion. The object 
of the work of the Civil Justice Committee was, 
amongst other things, to find a remedy for delay 
and prolixity, and it remains to be seen how far the 
conditions, and the money available, will enable sub- 
stantial improvements in ^is direction to be made. 
It is often objected that in matters of substantive 
law, the courts in India are too prone to cite 
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authorities from the English Reports. The Privy 
Council have several times protested against this 
practice, but have done so, generally speaking, only 
where authorities decided under an English Statute 
have been cited in support o£ the view taken 
by a court in India of a differently worded Statute. 
But the provisions in the First Schedule to the Civil 
Procedure Code, and in particular those wliich relate 
to this branch of our subject, are, in the main, taken 
bodily out of the rules of the Supreme Court in 
England. It must be acknowledged that this has 
been done without the provision of the correlative 
machinery which alone can enable those rules to be 
properly worked. None the less, the principles and 
practice established by many years of working and 
of judicial interpretation in England, are clearly 
relevant in the courts in India where the same rules 
are in force. 

The prime consideration in England, contemplated 
by these rules, is that the procedure is to be put iu 
motion by the parties themselves, and not by the 
Court. The Court has to adjudicate ; it cannot 
originate. It is only interested judicially when 
appealed to, except in the sense that every true 
lawyer must be interested in seeing that the work 
of his court is well done. In the majority of cases, 
a judge can know nothing of a defective , pleading 
before the trial, or at any rate before the framing of 
the issues, unless bis attention is specially drawn to it. 
It may therefore be said that the failure of the courts, 
generally speaking, to apply these rules of practice for 
the correction of pleadings, is due to the lack of skill 
amongst practitioners, and to their inability to re- 
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cognize in others the fiiults of which the;f themaelvee 
are iJncjnsciojisly guilty. It may be too, that, inas- 
much as a great deal of litigation in India is intended 
to obscure, rather than to elucidate, they prefer to 
follow their own methods, and not to draw attention 
to faults committed by others of which they them- 
selves are painfully conscious in their own work, and 
which they prefer to ignore, rather than to encourage 
similar attacks upon their own work on other occa- 
sions when it suits them to be vague, prolix, and 
obscure. It is, in any case, an axiom that unless a 
practitioner'has himself mastered the art of pleading 
he certainly will not be able to decide when and how 
to attack with advantage the pleadings of others no 
better than himself. So that the i'undamental errors 
become mutual and perennial. The provisions con* 
taiued in the rules are not intended so much for the 
purpose of affording disciplinary control over pleaders, 
as for assisting the ends of justice by removing 
reasonable objections raised by the opposing* parties. 
But if the parties do nut objpct to embarrassment, 
and will not utilise the means provided by the law 
for getting rid of it, the embarrassment will remain, 
and will become a source of further embarrassment to 
the court when it is too late to correct it and, as 
often as not, a source of embarrassment also to the 
successful party. 

Logically and chronologically, the duty of raising 
objections to a pleading falls first upon the defendant. 
The defendant is entitled tt) particulars of everything 
which is vaguely or Insufficiently alleged in the plaint. 
The defendant’s pleader should, therefore, first of all 
and before attempting to draw "the written state- 
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meut, carefully peruse the plaint to see whether there 
is anything as to which he is entitled . to ask for 
further particulars. Order 6 , Rule 4 provides that 
“ in all cases in which the party relies on any mlsEp* 
present^ion, frsmd, breach oJ^Jrijst, wilful default, 
or undue influence, and in all other cases in which 
particulars may be nebessary beyond such as are 
ezemplifled in the forms [in Appendix A] particulars 
(wilth dates and items if necessary) shall be stated in 
the pleading.” 

This rule confers an absolute right upon the other 
party to apply for further particulars, if those given 
are not adequate, before any other step is taken. The 
court, using its discretion as to whether the particulars 
^contained in the original pleading are sufficient, is 
bound to order further particulars if it decides the 
question in the negative. The proper form of order 
is: — “Particulars of paragraph 4 of the plaint to be 
delivered by the plaintiff within fourteen days, 
otherwise the said paragraph to be struck out. 
Written statement to* be delivered within fourteen 
days of the particulars.” The rule under which 
pleadings may be ordered to be struck out is Rule IJl 
of Order VI, which runs as follows : — 

“ The court may at any stage of the proceeding 
order to be struck out, or amended, any matter 
in any pleading which may be unnecessary or 
scandalous, or which may tend to preiudice, embar- 
rass, or delay the fair trial?of the suit.” 

The salient words of this rule are or amended.” 
Many practitioners seem to think that unless it can he 
shown that a pleading ought to be struck out, it is 
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idle to attack "it. But this is not so. No one Vants 
to prevent a litigant from prosecuting a just claim 
merely because his pleader has not alleged it with the 
distinctness required by law. OE course, iE a plaint 
is wholly scandalous it ought to be struck out forth- 
with. But the plaints in which this occurs are few 
compared to those which are defective and ought to 
be amended. “ Striking out ” is merely the last 
resort when the litigant is disobedient and obdurate. 
This ultimate penalty is held over him in terrorem. 
A common form of order in Chambers in England 
under the rule corresponding to Order 6, Rule 5 
(see below) is that if proper particulars be* not de- 
livered within a certain time the action shall stand 
dismissed, or be stayed. This form oE order has been 
suactioned by the Court of Appeal. Amendment by 
ordering particulars is clearly the first and the proper 
remedy. This is easy to follow, if one thinkss about it. 
“The rules require particulars as to dates, items, place 
where, and so forth, to be given in the original plead- 
ing. This injunction, let us suppose, is disobeyed by the 
pleader. The other side, thereupon, applies to the court 
for an order that such particulars shall be given. What 
is the penalty ? This is left to the* discretion of the 
court. But it is obvious, and requires no rule or 
judicial decision to enforce it, that if the court orders 
the particulars to be given so as to make the pleading 
conform to law, and be Eav to the defendant, it must 
be of opinion that the failure to give the particulars 
will tend to pr^'udice the fair trial oE the suit, so far 
as the defendant is concerned, andsto delay it, because 
the defendant ia»_clearly not bound to plead jit all 
until he gets the particulars to which he> is entitled. 
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Therefore, if they are not given, 'that’ part of the 
claim ought to go. The remedy is in the hands of 
the plaintiff himself. If he does not choose to give 
the particulars which he is ordered to give, he must 
give up his claim. He is disobeying the order of the 
Court, and is in contempt. And yet such an order 
is seldom applied for in India. But the right to 
apply for it is inalienable and the jurisdiction to grant 
it is clearly provided by Order 6, Rule 5 : — 

“ A further and better statement of’ the nature 
of the claim or defence, or further and better parti- 
culars of any matter, stated 'in any pleading may in 
all cases be ordered, upon such terms, as to costs and 
otherwise, as may be just.” 

How can the court perform its dury under this 
provision unless the parties make application for the 
purpose ? The parties themselves ought to know 
whether a claim, or grievance, is sufficiently alleged to 
enable it to be met at trial, or, at any rate, to enable 
the answer to it to be prepared. The remedy, there- 
fore, for much of the unsatisfactory, and sometimes 
discreditable, pleading which prevails at present, in 
which fraud'and other charges are flung broadcast in 
the vaguest way, and in which allegations are made 
with insufficient particularity to tie the party making 
them down to anything definite, lies primarily with the 
parties themselves, and the evil never can be arrested, 
let courts of appeal rage ne^er so furiously, unless the 
pleaders realise their duty in the matte'', and act upon 
it by applying to the court. 

Itjnay be said that there are very few decided 
cases in the Jaw reports in India which lay down 



[x THE DUTY OF THE PARTIES HQ' 

f 

guidiijice for the courts in dealing with applications- 
for particulars. But there is no need for precedents. 
It is a matter for the application of common sense, a 
right appreciation of the object of pleadings and 
experience. To attempt the task of giving illnstrations- 
would necessitate giving examples of every conceiv- 
able variety of inadequate pfeading. Each case for 
requiring further and better particulars must depend 
upon its own circumstances. The need for cirtum- 
spection so as to avoid making unnecessary orders is 
smaller in India than it is in England, where the 
practice has grown up, because the need for drastic 
application of the rules is greater. Further, the well 
established principle in England, that particulars 
which involve disclosing the names of a party’s wit- 
nesses need not be given, can hardly exist in luditi 
where the court summons the witnesses on the appli- 
cation of the parties, who provide lists of their 
names and addresses, and the names of witnesses 
summoned on either side are well-known. 

. It is, of course, bad tactics to attack a pleading 
before trial, merely because it is defective. If it 
discloses no cause of iiction,itis better to leave it alone 
till the trial, and then, unless it is amended so as to 
establish some legal claim for relief, to ask that the 
suit be dismissed. To attack it prematurely on a 
point of substance, or on a point of law, is equivalent 
to letting your opponent know where he is going 
wrong, and gives him an opportunity of putting him- 
self right by making the necessary amendments. Nor 
ought a pleading necessarily to be struck out, merely 
because it technically offends Rgaiest a rule. The real 
object of attnbking a defective pleading is to ^ake it 
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latelligible. The defendant has a right, ex d^bito 
justitios, to have the plaintiff’s case presented in an 
intelligible form, so that he may not be embarrassed 
in meeting it. (J)avy v. Garrett^ 7 Ch. D., p. 4S6, 
per James, L. T.). An allegation should not be 
struck out merely because it is “unnecessary.” It 
may be harmless, and to strike it out would be idle. 
Nor, is a pleading “ scandalous " merely because it 
alleges scandalous conduct. “ Nothing can be 
scandalous which is relevant.*’ If the matter would 
be relevant at the trial as evidence in su’pport of the 
particular allegation, it will not be “ scandalous ” 
in a pleading. This is the most useful test to apply. 
There i6 nothing “ embarrassing *• in the lawful 
combination of alternative claims, nor in the assertion 
of inconsistent, but independant defences. Pleaders 
must not be too ready to be embarrassed. But if an 
allegation is ambiguous, whether in a plaint, or in a 
defence, or if a defendant does not make it clear how 
much of the plaint he admits, and how much he denies, 
then the pleading is “‘embarrassing.” 

In all cases of ambiguity, particulars should be 
aoplied for. The pleader may be able to make a 
shrewd guess as d;o what is intended, but the other 
side is not bound by the view which you yourself 
may have taken, and it is better to tie your opponent 
down irrevocably to his allegation, even though you 
may be fairly certain what it means. In every case oV 
alleged misrepresentation, or fraud, the defendant 
ought to apply for particulars ns to whether the mis- 
statements are alleged to have been made in writing, 
or verbally, and for such particulars of either as enable 
them to be clearly identified. Otherwise, it is impjs- 
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■sible td kaow the nature of the case which it is s9ugbt 
'to make against him. 

This procedure, namely of applying to the court 
for a further and . better statement of the plaintiff’s 
■case, or for further and better particulars, and for the 
pleading to be struck out and the claim dismissed if 
they are not given, is a right given to the parties. 
Like all rights, it is to be exercised with discretion, 
and not on a mere technical defect, or under circum- 
•stances whicti, though the pleading is defective in 
■certain particulars, make its correction by order of 
the court, and an application for that purpose, alike 
superfluous. But while, on the one hand, it is a right 
;given to the party for his own benefit to give him a* 
fairer chance of meeting the claim, it is, on the 
other hand, the duty of the party, within limits, to 
exercise the right for the purpose of aiding the court 
in ascertaining the nature of the controversy,* and the 
real issues. No chamber practice exists in the great 
'majority of the courts in India for raising and 
■deciding these interlocutory questions before trial. 
It has been truly said of English practice that many 
■cases are won and lost in chambers. By tying 
the party down to a strict statement of bis case, and 
‘by excluding everything of which he is unable to give 
particulars, the weakness of his case is exposed. 
Admissions of fact from which he cannot escape, and 
■disclosure of documents tc» which he has no answer, 
are extracted from him in such a way that the 
nakedness of his allegations is laid bare. 

The opportunity offered in the mofussil, for zer- 
oising this right', and for attacking thj opponent’s 
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pleadings, is the day when the parties come before the 
judge for the settlement of issues. It is to be feared 
that little is done in the way of clearing the ground,, 
and smartening up the pleadings. Issues are struck 
in purely formal matters, which everyone knows have 
no substance in them, 'merely because they, have been 
pleaded. They appear in the written statement of 
the defence, when they ought to be struck out, and 
if they appear, an issue must be framed thereon, 
otherwise an objection will be raised on appeal 
on the ground that “‘the trial court has failed to- 
frame an issue on a point raised by the appellant in 
his ple^iding.” There seems to be no cure for this 
until there exists, in the courts, a body of pjjactitioners 
" who have mastered the art of pleading, who know 
good pleading from bad, and who desire to cast off 
superfluous matter and to confine the cause to tlie 
real controversy. It is not unlikely that the lack off 
initiative on the part of counsel in the mofussil in 
exercising this right<n.nd performing this duty, is due 
to the subtle but natural growth of a habit of leaving 
the initiative to the court itself. In England the 
parties undertake service ; in India, it is the duty 
of the court. In ,^ngland the parties summon thrir 
own witnesses ; in India, it is done by the court. Ixn 
England the parties take out their own writs of 
execution, and entrust them to qualified persons who- 
act as their agents, and under their direction j in 
India, execution is carried out by the court. In 
England although the court officer makes out the 
“ judgment,” as the decree is called, the draft is, as- 
often as not, supplied to him by the i;epresentatives of 
the parties who agree upon the form to which the 
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successfal one is entitled as the result of the decision, 
and iE they cannot agree upon any point, the registrar 
decides or consults the judge ; in India, the decree is 
drawn up by the court officer, and although it is 
initialled or signed by the vahil, he does not, as a rule, 
even read it. Thus, in substsirftially all the important 
matters of practice the initiative, the control, and 
sometimes the whole performance, are in the hands' of 
the court. It is, therefore, not a matter of surprise 
that the averjige practitioner who has never learned in 
a school of pleading, or come to appreciate its funda- 
mental importance, says to himself that if the court 
sees no reason to interfere there is no reason jvhy he 
should do so, particularly in a matter in which he will 
only involve himself in extra time and labour without 
any extra remuneration. It would seem that before 
the general performance of the duty discussed in this- 
chapter can be expected, some improvement in the- 
machiuery of the courts in India, and some strength- 
ening of the rules in Order 6, are alike necessary. 



CHAPTEB XL 


Matrimonial Causes. 

A short chapter pleadings in matrimonial cases, 
■with a few precedents in the appendix, is needed by 
the general practitioner, if one may judge from the 
pleadings which appear to be commonly in use in the 
United Provinces in the district courte. It is not 
intended to give here even the barest outline of practice 
and procedure in divorce cases. The practitioner who 
is culled- upon to represent a client in proceedings of 
this kind should never do so without carefully con- 
’suiting liattigan on “ The Law of Divorce in India,” 
and also Dixon on “ Divorce Law and Practice in 
England,” inasmuch as the Indian Act requires the 
principles and practice of the Euglish Court to be 
followed unless otherwise provided. 

The first thing tdbe borne in mind is the nomen- 
clature. You do not speak of a “ plaintifiE,” but of 
a “ petitioner.” The claim for relief is set out in a 
“ petition,” and not in a “plaint.” The other party 
is the “ respondent,” and not the “ defendant.” 
If the husband is petitioner, the man with whom 
the wife is alleged to have committed adultery is 
the “ co-respondent.” There may be more than 
one co-respondent, but there must be at least 
one, and he must be made a party. Allegations 
must not be made against men who’ are not made 
parties. Unless hg has first obtained special leave 
frouj^the court, a husband is not allowed to present 
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a petition, or to proceed with one, which ^ does rvot 
name a’ho-respopdent and make him a party. As 
a general rule he is not allowed to proceed without a 
•co-respondent, or to do what is the same thing, to 
proceed against the wife, and a co-respondent un- 
known, without showing by affidavit evidence, or 
such other materials as the Court may require, the 
circumstances, under which, and the reason why, he 
has been unable to identify, or if he has identified, 
has been unable to trace, the co-respondent. He 
must show that he has made every possible effort, 
and failed. T^e pleader must grasp the fundamental 
principle that English courts, and courts in India 
administering the Divorce Act, do not grant a decree 
merely because the petitioner wants his, or hef, mar- 
riage dissolved. Marriages cannot be dissolved by con>^ 
sent, and it is the duty of the court to discover and 
defeat collusion between a married couple who may 
have been guilty of mutual infidelity. All this may be 
easily discovered by consulting one of the te<t-books- 
mentioned above. The practice is exceptionally sim- 
ple for any one who will take the pains to master it, 
though it is true that complications may arise both, 
of fact, and of conflict of laws, which will present 
knotty problems for solution. 

Before be attempts t) draw a petition, the pleader 
should study, in section 10 of the Indian Divorce 
Act, the legal consequences of the marital offences i 
which his client alleges against the other party to 1 
the marriage. A husband may obtain dissolution. I 
of his marriage, gr in other words, divorce, on the sole 
ground that the wife has been guilty of adultery. The- 
reason generally assigned for the difference between 
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thi- rights OE a husband, and o£ a wiEe, in this respect^ 
a difference which has been removed i.a Englifnd but 
not in India, is that an unEaithEul wife may burden 
her husband with legal liability Eor children of whom 
he is not the natural father. A wife must, generally 
speaking, prove either that her husband has aban- 
doned Christianity for some other religion and married 
another woman, or that he has committed incestuous 
adultery, or bigamy coupled with adultery, or rape, 
or sodomy, or bestiality, or adultery coupled with 
cruelty, or adultery coupled with desertion with- 
out reasonable excuse for two years before the 
petition. The latter two are those which most 
commonly occur, and which give least diflSculty. But 
one of ''the text-books should be consulted concern- 
, iug the evidence, and nature of proof, required, 
and the general prindples which govern these 
cases. It should be borne in mind that it is an 
almost invariable rule that a guilty party cannot 
obtain velief, so that it is idle for a husband, 
or wife, to file a petition if there has been miscon- 
duct on his or her own part. If both parties have 
been guilty of misconduct, neither can obtain relief, 
being bound, as has been said, “ by the indissoluble 
bonds of mutual infidelity.” Further, the innocent 
party cannot obtdin relief of the conduct if the guilty 
party has been condoned by the subsequent resump- 
tion of marital relations, or ** co-habitation ” as it is 
called. Suits for nullity, which are rare and for the 
principles relating to which the text-books must be 
consulted, are generally founded upon non-consum- 
mation as the result of im^tence. In the case of a 
wife petitioning far ^ divorce from her husband on 
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tlie grouad cf some marital oflEence wirfi anotMer 
woman* it is neither the rule nor the practice, ^ and 
is therefore wrong, to join the other woman as a 
•party. She may voluntarily come in and defend 
herself, and if she does so she is usually called “ the 
intervener. But the. principle of the Christian law, 
probably a survival of the days when a married 
woman had no separate property of her own, and 
was thought to be sufficiently punished and disgraced 
without incurring the burden of being made a guilty 
party, is not jo force legal proceedings on her. 

It is as well that the pleader should from the 
£rst realise that in the eyes of Christian courts, 
marital misconduct is an offence, and that in .respect 
•of both pleading, and proof, the same preciseness 
and particularity of pleading is required as in the case" 
•of a criminal charge, or as in a civil suit in which the 
burden is upon a party of establishing fraud, mis- 
representation, undue influence, and the like. The 
same principle applies to counter-allegations *of mis- 
conduct in the answer of th« respondent. The 
student or practitioner who has already fully mastered 
the principles and rules enjoined in the foregoing 
chapters about definiteness, particularity, and con- 
ciseness has only to bear them in giind in drawing 
■either a petition, or an answer in divorce, and the rest 
will be simple. He must start in every case witii the 
following fundamental allegations : — 

1. That the petitioner and respondent were at 
the time of their marriage Christians and 
tbdt the petitioner still is Christian- 

II. That the petitioner’s donflcile is in — 
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III. 'JThat the petitioner and respondent last re- 

sided wiihin the jurisdiction of the' 
Court. 

IV. A statement whether there has or has not 

been issue of the marriage, and the 
number, if any. o£ issue living at the 
date of the petition. 

As to No, I, there is nothing to be said, except 
that it is the obligatory. 

As to No. II, the matrimonial jurisdiction of 
Indian courts over domiciled Englishmen, resident in 
India, which was negatived by the English Divorce 
Courts in 1921, hy the decision in Keyes v. Keyes 
(a decision accepted as correct by English lawyers 
and by some only of the High Courts in India), will 
stand upon an entirely new footing under the New 
Indian and Colonial Act (English) which became law 
in 1926. The Act has conferred jurisdiction, hedged 
round by, a variety of restrictions, and set at rest ant 
acute controversy. It is superfluous to discuss the 
past. The matter, according to the view established 
in Keyes v. Keyes^ is one for the English Parliament.. 
Nor is it necessary to discuss either the law in general,, 
or the provisions of the new Act in detail ? Suits.. 
between domiciled English must be brought in a. 
High Court, if brought in India at all. 

Although domicile is still relevant, because nO' 
other than a High Court will have jurisdiction under 
the new Act over domiciled Englishmen, the issue 
now concerns rather the correct choice of the court 
than the form of the petition. But it has been 
thought right to retain the note on domicile which 
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appeared in the first edition, as a gui&e. (Vide 
Appendix II). .The petition need do no more than 
allege the fact of the petitioner’s domicile. The 
jinswer of the respondent need do no more tlian 
object to the court’s jurisdiction, where the facts 
justify such an objection. The grounds upon which 
a petitioner may proceed are slightly different from 
those which are applicable under the Indian Divorce 
Act, and the English law must be consulted in order 
(o ascertain what are the grounds upon which a 
decree for dissolution may be granted, according to 
the law in force for the time being in England. 

The petitioner must reside in India at the time of 
presenting the petition, and the parties milst be 
shown to have last resided together in India. It 
must also be shown, either that the marriage was 
solemnized in India, or that the adultery, or the 
crime complained of, was committed in India. The 
court maj refuse to entertain the petition, if it is not 
satisfied that it is in the interests of justice that the 
suit should be determined in ludm. All that it is 
necessary to say, therefore, is that the pleader 
drafting a petition must state concisely, but clearly 
the fact of the petitioner’s domicile, and the place o f 
the marriage, a nd of th e las t joint" r^idence of the 
parti es, and of the a dultery , or other acts complain ed 
ot. In this respect a divorce petition does not 
differ from a plaint in an ordinary suit. It most 
contain all the necessary relevant allegations. 

Under the Indian and Colonial Act (English) by 
which jurisdiction has now been conferred upon the 
High Courts in India in Matrimonial (pluses Vhen the 
parties are not domiciled in India, as there is tsa 

A.— 9 
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mbdera text-book in India on Divorce which deals 
with this topic, the pleader should be careful to 
consult the Act, and the Rules made thereunder, 
published in the Gazette. He must specific illy state, 
if it be the case, that the parties have a domicile else- 
where than in India, and the grounds upon which it is 
alleged to be just and convenient that the cause 
should be tried in India rather than elsewhere. 

No. Ill is sometimes overlooked until the lost 
moment, when it is discovered after a fruitless waste 
of money and effort, that the Court , has no juris- 
diction. 

Adultery must, in all cases, be alleged in distinct 
and unequivocal terms. The place where, the time 
when, or if the actual date be uncertain, the dates 
between which the incident can be shown to have 
occurred, and the person with whom, must all be 
simply and clearly stated. Each occasion must 
be separately alleged unless a series is relied upon 
amounting to continuous living in adultery, such 
as that “ the retspondent and co-respondent have 
been, since 2 1st May 1924, and utill are, living to- 
gether as man and wife.” A statement that the peti- 
tioner’s wife “ committed adultery with J. S. at 
Allahabad ” Would be insufficient. It should be 
stated where in Allahabad, and when, though on 
divers occasions at the house of Mr. R , where the 
said J. S. was residing, during Christmas week ” 
would be sufficient. Pedantry is not required if 
the statement is sufficient to enable the accused 
parties to identify the place and time, so as to 
meet the chargp. The plead.sr should never allege 
jco-ore than he can prove. .Nor should he indulge in 
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condemnator y epithets and phrases, which are super- 
^uous, objectionable, and in bad taste, without 
adding anything to the facts. A man is charged with 
•murder under section 302 of the Indian Penal Code, 
not with “ brutally and wickedly chopping the 
deceased to death with a gandasa in breach of the 
benign and salutary provisions of the Indian Penal 
Code for punishing cunning and horrible murderers.’* • 
So should it be with charges of adultery. The 
damnatory clauses of the pleader’s natural eloquence 
should be reser^ved for use in his final address in court, 
or better still for the judgment, if thought necessary. 
They are out of place, and look foolish in a pleading, 
aud are forbidden by law. Improper language, •vague 
allegations, immaterial references, and all such errors 
of pleading, should, at the very latest, be struck out ' 
when the Issues are framed, if not before, and 
no pleader for a respondent is either bound to, or 
should attempt to, settle an answer to a ^tition 
which contains vague allegations or objectionable 
matter, without first applying for i'further and better 
particulare>’’ of the former, and for the latter to be 
struck out altogether. 

Precisely the same rules must be followed in alleg>i 
ing cruelty in the petition. Cruelty, it has been! 
said, is a matter specially within the knowledge of \ 
the party complaining of it, and it is, therefore, right, 
and it should be compulsory, that every species and 
particular act of cruelty, in ^respect of which it is 
intended to give evidence, should be specially pleaded. 
People do not, as a rule, keep diaries, and very few 
will be found to have made actual nofjps of such events 
so as to be able always to state the precise dates w‘»*h 
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I 

uniailing accuracy. But it is nearly always possible to 
give ^an approximate date, and add some event, “such as'’ 
a holiday, sn illness, a dinner, or a dance, which will 
identify the occasion. This should be done, if there 
is any doubt about the date. But where acts of 
cruelty have been recurrent, frequent and almost 
continuous, it is sufl&ient here also to state “ on 
divers occasions in the month of June." 

c 

The fundamental guiding rule should be that 
while, on the one hand, evidence must not be pleaded, 
all marital offences, however many* there may 
be, of which evidence is proposed to be given, should 
be stated in the petition. No court ought to allow 
evidence to be given of an offence which has not 
^ been pleaded. Divorce cases, and everything which 
'is said here applies equally to petitions by a wife 
for judicial separation on the ground of cruelty or 
desertion, are those above all others in which it is 
essenti?.!, and ought always to be possible, for the 
pleader to have before him in writing the evidence 
of the petitioner, and of the witnesses, setting out 
the acts complained of. He can then extract, and 
tabulate, the separate acts before deciding what he 
ought to allege in the petition. For example, a para- 
graph alleging that a husband-respondent has had 
two illegitimate children, the issue of an adulterous 
connection, ought to be struck out. This is not an 
allegation of adultery, it is only a statement of the 
evidence from which adultery may be inferred. The 
adultery itself must be alleged and proved. It would 
be necessary to do so even if the onl <7 proof of it were 
the parentage of ^he illegitimate children. In alleg- 
ipg cruelty, moreover, it is nccessnry to allege the 
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kcts wMch are .said to amount to cruelty, because 
“ cruelty ” is a general expression about which 
• opinions may differ, and the acts alleged and proved 
must be such as amount to what is called “ 
cruelty,” or, to be more precise, cruelty in the eyes 
of the law. j 

When desertion is charged it should be alleged 
that it was against the will of the party complaining 
of it, and without reasonable excuse. The pleader 
should also be^ caref ul to allege the date when it 
began, and if the case should be one in which the 
occasional meetings of the parties are likely to lead 
to the contention that the desertion was ■ inter- 
rupted, or terminated for a time, so as to give rise 
to a fresh period of two years, the dates of such iaci-« 
dents should be stated so as to make it clear to the 
party charged, and to the Court, what the exact 
period is upon which the party relies. Failure to do 
this is often due to ignorance of the requirements of 
1 he law for establishing desertion, aind results in diffi- 
culty at the trial, and in gaps in the evidence arising 
from a lack ot appreciation of the difficulty, and of 
proper preparation to meet it. 

These rules must be carefully followed in all cases 
in which the respoudent, by tlie answer, sets up 
counter-charges. They must also be followed with 
the same care in cases in which the respondent relies 
upon condonation, or forgiveness. Generally speak- 
ing, condonation is the resumption of co-habitatioa 
with knowledge on the part of the innocent party 
of the marital offences committed by ,the guilty party, 
and with the intention^ which will usually be inferred 
as a matter of course, of forgiveness. It is a ^a 
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in the nature of “ confession s^nd . avo'idance.’' 
“ Even though 1 did misconduct myself,” says the 
respondent in effect, “ you afterwards forgave me, 
and on such-and-such a date we resumed co-habita- 
tion.” The importance of alleging this with particu- 
larity as regards time' and place is just as great in the 
case of condonation as it is in the case of the allega- 
tion of offences in a petition, because the petitioner is 
entitled to rely on the fact, if it can be proved, that 
there has been a renewal of misconduct after the date 
of the condonation. Indeed, the date of the alleged 
condonation, when compared with the allegations 
made in the petition, may show that the plea of con- 
donation is not adequate to get rid of the charges. 
.For the general rule is that former marital offences 
which have been condoned, are revived, and sufficient 
in themselves to destroy the defence of condonation, 
by a subsequent marital offence, even though it be of' 
a different character. 

All this sounds srimple and elementary. And so 
it really is. Given the necessary knowledge and 
experience, and the very ordinary capacity required 
to distinguish between charges and evidence, and 
between vague igenerality and simple definitene-w, 
pleading in matrimonial cases is probably easier, as a 
general rule, than in any other class of suit. But 
this very fact, contrasted with the specimens which 
find their way to court, shows how entirely these ele- 
mentary principles are ignored, or neglected, by some 
lawyers in India who undertake matrimonial cases. 

The following extracts are taken from a suit which 
wTs recently heard in a district court, and in which a 
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decree Bor dissoljition of the marriage was actually 
granted, though afterwards set aside : — 

An Objectionable Petition. 

Par. 2. — Defendant No. 1 {sic.) as the plaintiff 
(«2C.) learnt afterwards, committed adultery with 
defendants {sic.) 2 and S which act of hers the 
plaintiff {sic,) never forgave. 

Par, 3. — In 1915 (9 years before the suit, and 
nothing is alleged about whether the parties had co- 
habited in the kiterval) defendant Nck 1, {sic.) under 
the pretext that money was required for purchasing a 
house, took Rs. 200 from the plaintiff {sic.) and went 
to J in the district of S jnd after living there ffcr five 
or six days she sent a telegram asking the plaintiff 
(ai'c.) to send more money. Instead of sending the 
money the plaintiff {sic.) himself went there without 
giving information, and on arriving there suddenly 
he found the charpoy of the defendant {sic.) close to 
that of S from whi^ it is inferred that they had 
committed bad act. * 

[Note. — The whole of this paragraph is merely evi- 
dence, and most of it irrelevant. It contains no state- 
ment even of whether the act of adultery to be inferred 
had been committed that day, or thi previous night, 
or when ; and “ S ” was not even made a party.) 

Par. 6. — Defendant No. 1 (sic.) had also illicit 
connection with one G. D. carpenter. On a dispute 
having arisen G. D. took* poison and committed 
suicide. On his death an inquiry was made and it 
was fully proved in it that there was illicit connection 
between the deceased jmd 1 {sic) and 

that he committed- suicide in connection with it. 
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[Note. — The whole of this paragraph ought to have 
been struck out, before any answer was filed. There 
is no precise allegation of any act of adultery, and no 
suggestion of any date, place, or circumstances. The 
allegations of the suicide, arid of the subsequent inquiry 
are wholly irrelevant, and embarrassing.'] 

Thk Objectionable Answeu. 

Pah. 2. — Para, 2 of the plaint {sic.) is not admit- 
ted, and is absolutely denied. It is stated that the 
fact is utterly false, having been concocted for the 
purpose of the suit. 

[Nctte. — The proper plea was : — AH the allega- 
tions in para. 2 of the petition are denied."] 

(Paras. 4 — 6 were long statements of evidence, 
matrimonial disputes, and abusive denials of the 
charges.) 

Par. 11. — The plaintiff {sic.) is misbehaved and 
immoral and has illicKt intercourse with a private pro- 
stitute. He has kept her in his house as his mistress 
and is under her influence. Consequently, he wishes 
to divorce the answering defendant {sici) and in order 
that he may not have to give maintenance allowance, 
he has brought this utterly false and groundless suit 
oi wrong and fictitious allegations ; but it should, by 
all means, be dismissed with costs, 

[Note. — It would be difficult to imagine anything 
more outrageous and objectionable according to the 
rules of pleading, than the above specimen. The 
pleader, in another paragraph, indulges in a rambling 
and abusive statement in answer to the irrelevant alls- 
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gatiohs in .the, Gth paragraph of the petition {cited 
■above) with regard to the suicide, and subsequent 
inquiry^ 

Judgement op the High Court. 

The decree nisi granted Ijy the trial court was 
set aside in the High Court for reasons not material 
to the present purpose. The judgment of the Bigli 
•Court concluded with these words : — 

“ We h^d considered that the best course to take 
with this case would be to set aside the decree, and 
remit tlie case to the District Judge to rehear it on 
the pleadings as they stood. But we have examined 
the pleadings, and it is impossible to allow documents 
such as the petition and the answer to be the baais 
o£ any matrimonial suit. The petition talks o£ the 
petitioner as a plaintifiE, describes the respondent as a 
defendant, and similarly describes the co-respondent. 
It omits to say whether there has been any* issue of 
the marriage. It omits to allege an Indian domicile, 
if such be the fact, and the allegations of misco nduct 
lack the essential particulars of time and place. Para- 
graph 3 of the petition is particularly offensive inas- 
much as the gentleman who is named is not cited as 
a co-respondent, and nobody can tell whether the im- 
proper and apparently groundless charge is intended 
to be one of adultery or not. Paragraph 6 also 
omits the material allegations of time and place, and 
paragraph 9 alleges thtf subject-matter of the suit 
to be Rs. 2,00y Such a statement has no place in 
petitions for divorce. The answer, which is described 
improperly as a ‘ Written Statement ’ and is drafted 
on the lines of one, is incorrect in form, verboscp’ and 
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in some places foolish Although paragraphs 11 

and 12'- contain an allegation of misconduct by the 
husband, there is no cross-petition asking for relief. 

Our only course is to set aside the decree, and 

sweep away the whole proceedings from first to 
last.” 



PLEADINGS. 

TITLES OF SUITS. 

In the Codht of 

A. B. (add deteription and residence) ... Plaintiff (a) 
against 

C. D. (add description and residence) ... Defendant (b)' 


PLAINTS. 

No. 1.— MONEY LENT. 

(Title.) 

1. On the day of 19 ; the plaintiff lent the- 

defendant Re. repayable on the 

day of 

2. The defendant has not paid the samp, except 

Rs. paid on the day of 19 . 

(If the plaintiff claims exemption from any law of limit- 
ation, say ; — ] • 

3. The plaintiff was a minor [or insane] from the 

day of till the day of 

4. Pacts showing when the cause of action arose and 
that the Court has Jurisdiction). 

(a) If the plaintiff is suingr in a representative capacity, he 
should say so ; e. ^ “ A. B., on behalf of himself and all other 
creditors of G. D.” ; or, "A. B. on behalf of himself and all other 

worshippers at the mosque ”[or, all other residents in 

mohalla ; or all other *Debenture'holders in Com- 
pany, Ld. ] , 

(b) If the defendant is sued in a representative capacity, 
the plaint should so state, and state what it is. 
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5. The value of the subject-matter of the suit for 

the purpose of jurisdiction is Its and 

for the purpose of court-fees is Its. 

6. The plaintiff claims Its. with 

interest at per cent, from the day of 

19 


No. 2. -PBECBDBNT. 

{TitU). 

(1) At an interview on the 3rd of December i924 
at the shop of the defendants’ firm in Napier Street in 
Calcutta, Ram Saroop, the agent for and on behalf of 
the defendants’ hrm, verbally offered to sell to the 
plaintiff 20 bars of metal, represented and warranted 
by the said Ram Saroop to be of fine silver of the 
weight of 1,500 tolas, at the price of Bs. 5 per tola. 

(2) The plaintiff agreed to buy the said bars of 
metal and paid to the defendants the sum of Bs. 7,500 
on the said 3rd of December 1924. 

(3) Delivery of the said metal was made at Bareilly 

on the 4th January 1925 and on the 15th January the 
metal was found by assay to contain 1,300 tolas of fine 
silver only. ' 

(4) By letter dated the 17th of January 1925 the 
plaintiff informed the defendants of the said deficiency, 
and demanded the return of Bs- 1,000- The defendants 
have neglected and failed to repay tbe said sum or auy 
part thereof. 

(5) By reason of the breach of warranty and repre- 
sentation contained in paragraph I hereof the plaintiff 
has suffered damage and claims Bs. 1,000 and interest 
thereon at the rate of 6 per cent, pel annum as from tbe 
3rd of December 1924. 
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[Note . — If the plaiiitifi was buying this ^Iver for . the 
' purpose of fulSlIing a contract which he' had 
already entered into with a third party, atjd had. 
so informed the defendants at the time of the 
contract, he will have a claim for special damage. 
Ho must then plead as part of the contract that 
he informed the defendants at the time of the 
sale that he was buying for the purpose of fulfill- 
ing a contract he had already entered into at a 
higher price than Rs. 5 per tola. The terms of 
that contract as communicated must be set^ out. 
In the relief the special damages for loss of 
profit must be claimed separately.^ 


No. 2-A.— 3I0NEY PAID IN MUTUAL MISTAKE OP 
PACT 

• 

1. The plaintifi carries on his business at Bareilly 
and is a purchaser of silver in bulk. The defendaifte. 
are a firm in Napier Street in Calcutta, who supply, 
silver in bulk. 

2. On the 10th of December 1924 the (Jefendants- 
by letter addressed to the plaintiff offered him 20 bars 
of metal which they stated wohW assay at 1,500 tolas 
of fine silver. The price per tola was Rs. 5. 

3. The plaintiff by letter dated the 18th December 
agreed to buy the said bars of metal, provided the 
defendants would procure the certifiteate of one E. F., 
an assayer, that the said bars in fact did contain fine 
silver of the weight of 1,500 tolas The defendants by 
letter of the 23rd of December 1924 agreed to this- 
condition and the plaintiff by letter, dated 28th of 
December 1924, sent to flie defendants a cheque for 
R^. 7,500 on tb^ Bareilly biaoch of the Allahabad Bank 
as payment for the said bars of metal. The said cheque, 
was duly honoujed.* 
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Oa t!je 20th of January the said E F., certified 
'that the said bars of metal contained 1,300 tolas of fine 
eilver only. 

5, By letter, dated the 20th of Jatiuary 1925 the 
plaintiff demanded the return of Rb. 1,000 paid by him 
under mutual mistake of fact, but the defendants have 
not paid the sum or any part thereof. 

0. By reason of the pr-ynises the plaintiff has 
suffered damage and has overpaid to the defendants 
the sum of Rs. 1,000 as aforesaid. Plaintiff claims 
•Rs. 1,000 and interest at the rate of C per cent per 
■annum as from the said 28th December 1921> 


No. 3.— ACCOONTS STATED. 

{Title.) 

- On the {date) the accounts between the plaintiff and 
the defendant were investigated by them and a balance 
of Rs. was then found to be due from the 

defendant to the plaintiff, to which balance the defend* 
ant then agreed verbally (or, in writing signed by him 
.and dated ). 

{A* in paras. 4 and 5 of Form No. 1.) 

(The plaintiff claims the said sum of Rs. 

ANOTHEB FOBV. 

{TitU.) 

On the {date) the plaintiff sent the defendant full 
particulars of the accounts between the plaintiff and the 
-defendant showing a balance of Rs. due from 

the defendant to the plaintiff and the defendant in a 
letter written to the plaintiff on {date) and signed by 
■the defendant admitted the said balance. 
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(As in paras. 4 and 5 of Form No. 1) . 
Tlie plaintiff clainis the said aum of Rs. 


No. 4— GOODS SOLD AND DELIVERED. 

(Title.) 

1. On the day of ]9 — , 

the plaintiff sold and delivered to the defendant (sundry 
articles of house- furniture), bat no express agreement was 
made as to the price, and the defendant refuses to pay 
anything. 

O 

2. The reasonable prices of the said articles respect- 
ively, were as follows ; — 

(^4 in paras. 4 and 5 of Form No. 1). 

The plaintiff claims Rs. , or in the alternatize 

such amount as the Court may find reasonable at the 
date of the said sale, t'*) 


No. 6.-SU1T ON A BILL OF EXCHANGE. 

(Title.) 0 

1. On the day of the plaintiff drew a hill 

of exchange on the defendant for Rs. payable to the 
plaintiff or order three months after date, (or, “ on 
demand, ” or as the case may be)^ and the defendant 
accepted the said bill. 

(a) The plaint for this case given as No. 4 in the Code is 
also a poor specimen of pleading. A plaintiff in suoh a case 
would in England be compelled by an order in Chambers to 
give particulars of each article, and would not be allowed to 
allege a lump sujp. The defendant oould not possibly know 
what he was to meet unless he knew the sum claimeb for each 
article. 
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2,. On tbg (date when the bill became due). A B was- 
the holder of ^ it and prtsentedit for payment tti the- 
defendant at his place of business (state address) and 
the defendant dishonoured the same by refusing to pay 
it. The plaintiff thereupon paid the amount due upon- 
the said bill to the said A. B. 

[4s in paras. 4 and 5 of Form No. 2.] 


The plaintiff claims Rs. 

, Particulars. 

Principal due on the stid bill Rs. 

Interest thereon Re. 

Total amount due ' Ra. 


The plaintiff also claims interest on the above- 
amount at per cent- per annum from the date o£ 

this suit until payment or judgment. 


No. 6, -SUIT ON k CHBQUB. 

(Title.) 

1. The plaintiff is the holder of a cheque for Rs. 
dated • , drawn by X upon the Bank, payable to- 
Y or order and endorsed by Y the defendant and by 
the defendant to the plaintiff. 

2. On the day of the said cheque was duly 
presented for payment at the said Bank by the plaintiff 
and was dishonoured. 

3. On the dSy of the plaintiff by a letter 
dated gave notice of the said dishonour to the 
defendant but the defendant baa not paid the amount, 
of the said cheque to the plaintiff. 

\As in paras. 4 and 6 of Forjn No. 2.] 

The plaintiff claims : — 

Amount of the said cheque Ra. 

Interest (as in Form No. 5). 
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No. 7.— CONVERSION OF A 8HAHJ0Q HUNDI. 

(Facts takcd from Ganesdas v. Laehminarayan, ‘I. L. 
R. 18 Bom. 570). 

( Title.) 

1. Oq the 8th December, 1893, at Sholapnr the 
plaintifE bought from one A & hundi drawn by the 
said A upon the defendant for Rs 1,000. The said 
hundi contained a direction to the drawee to pay the said 
sum ‘‘ to the thah. 

2. The custom of merchants in dealing with hundis 
made payable to the ehah is that such hundis are only 
paid to a respectable person of substance and known in 
the bazaar ; and that, if such a hundi is presented for 
payment by a bolder who is not known to the drawee, 
payment is not made until the drawee has made due in> 
quiry and has ascertained that the bolder is a person of 
that description, (a) 

3. On the 8th December, 1893, the plaintiff en- 
dorsed the said Auadt to one Ramrukh Rainkititeon, his 
agent in Bombay ; and posted it in a registered cover 
from Sbolapur to the said Ramrukh Ramkisson to his 
address in Bombay for collection. 

4. The said hundi was never received by the said 
Ramrukh Ramkisson. It was presented for payment 
on the 9th December, 1893, to the defendant in Bombay 
by a person who gave his name as Dwarkadas Lalji. 
The defendant thereupon paid the amount of the said 
hundi to that person and Returned it to the said A with 
a receipt for payment written on it. 

(a) This paragraph is hardly necessary now that mercan- 
tile usage conoernii^ ahahjog hundis has been judicially recog- 
nised. It is introduced as an illustration qji the why in which to 
plead a mercantile ouatonl. 

A.— 10 
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When the said hundi was presented for payment 
as stated in paragraph 4, the name Bamrnkh Ramkisson 
bad been erased from the indorsement placed upon it by 
the plaintifE as stated in paragraph 3, but. in such a 
manner that it was plain that words bad been erased 
from the said indorsement ; and the name Dwarkadas 
Lalji had been written- over the said indorsement in 
bandwriting different from that of the plaintiff’s said 
indorsement. The said alterations of the said indorse* 
ment were not made by or by the authority of the 
plaintiff. 

6. The person to whom payment was-made as stated 
ill paragraph 4 was not a shah and was not known to 
the defendant and the defendant did not make any 
inquiry about the position or identity of the said person 
before making payment to him. 

7. On the 14th December 1923, the plaintiff heard 

thai the said hundi bad bsen paid, and on the next day 
by his agent, the said Runrukh Ramkisson, he demand* 
ed the amount of tlie said hundi from the defendant at 
Bombay. The defendant verbally refused the said 
demand , 

8. The defendant has wrongfully deprived the 
plaintiff of the said hundi and of the money represented 
by it and has converted the said hundi to bis own use- 

[d,s in paras, 4 and 5 of Form No /.] 

The plaintiff claims Rs. 1,000, the amount of the 
said hundi and interest thereon at, per cent, from the 
15tb December, 1923. 

[A* tn Form No. 6.] 

No. 8.— NOB-IOGEPTANGB OF GOODS. 

(Title,) 

1. On the , day of 19 

the plaintiff sold at auction sundry {geode) subject to 
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the copditioD that all goods not paid for ^ud rea^ved 
by the purobaser within day«) after the sale should- 
be re-sold by auction on his account, of which condition 
notice was given to the defendant verbally [or, in 
writing.] 

2. The defendant purchased (^one nrate of erocyry) 
at the said auction for Rs. ’ 

3. The defendant did not take away or pay for the 
said goods before the date mentioned in paragraph 4 
although ten days from the date of the said sale had 
then elapsed. 

j 

4. On the day of 19 the 

plaintiff re-sold the said goods on account of the defend- 
ant, by public auction, for Rs. 

.5. The expenses of such re*sale amounted to Rs. 

(,As in paras, 4 and 5 of Form No, 1.) 

The plaintiff claims Rs. being the difference on 
the re-sale, and Rs. the said expenses.^ 


No. 9.— NON-DELIVERY OF GOODS SOLD. 

{Title.) 

1. On the day of 19 , the plaintia 

and defendant mutually agreed tBat the defendant 
should deliver fone hundred' barrels of flour) to the 
plaintiff, on the day of 19 , and that the 

plaintiff should pay therefor Rs. on delivery. 

2. On the lastrmentioiied date the plaintiff was 
ready and willing, and offered to pay the defendant the 
said sum upon delivery of the goods. 

3. The defendant has not delivSred the goods, and 
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the \plaintifE*^ has been deprived of the profitStWhich 
would"have accrued to him from such delivery. 

{As in paras. 4 and of 5 Form No. 1 and Relief claimed). (a) 


No. 10.— PLAINT FOR DAMAGES FOR BREACH 
OF WARRANTY. 

(TitU.) 

J. On the (date) the defendant sold to the plaintiff 
20 mairnds of gram by sample which the defendant, 
then showed to the plaintiff 

2. On the (date) 20 maunds of gram were deli- 
vered to the plaintiff by the defendant in respect of the 
said sale. 

3. On the (date) the plaintiff inspected the said 
gram and discovered that it was not equal to sample in 
-the following respects : It was worm-eaten and con- 
tained a large mixture of other grains and by reason of 
this, was worth Rs- . less than if it had been equal 
to the sample mentioned in paragraph 1. 

4. On the (date) the plaintiff gave the defendant 
notice in writing of the condition of the said gram. 

(A» in pitas. 4 aud^ 5 of Form No. 1.) 

The plaintiff claims Rs. damages for breach of 

warranty. 

(a) The above example [No. 14 In the Appendix to the 
Code] is not a good specimen 6i pleading. The claim for the 
loss of profit in paragraph 3 is unintelligible and particulars 
of it would have to be ordered. If the plaintiff is claiming 
merely loss of profit owing to a change in the market price 
he must allege the contract price, and the market price at the 
date when the defendant refused to deliver. If he claims an 
actual loss on a contract for re-sale which he was unable 
to perform he ,must allege full particulars of it, and also that 
the defendant had noLice of it before he agreed to sell to the 
pluntiff. 
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4N0THBB FORM 

{Title.) 

1. On the day of , the defendant con- 
tracted in writing to sell to the plaintiff matinds 

of rice to be delivered at Calcutta, at Es. per 

maund and in consideration of the plaintiff buying the 
said rice gave the plaintiff a written warranty that it 
was first class Burma rice. 

2 The said rice was delivered at Calcutta and was 
not first class Burma rice. 

3. The plaintiff bought the said i-ice from tlie 

defendant for the purpose of re-selling it at a profit 
with a similar warranty and so informed the defendant 
at the time of the said sale. » 

4. On the day of the plaintiff re-sold 

the said rice to X at the price of tts. per mautjfl 

and warranted (verbally, or, in writing) that it was first 
class Burma rice, and deliveied the said rice to the 
said X. 

> 

5. The said X afterwards brought a suit No. in 

the court against tb^ plaintiff for breach of 

the warranty mentioned in paragraph 4. 

6. The plaintiff then gave notice on {date) verbally 
(or, by a letter dated ) to the defendant in this suit 
that he was being sued by the said X, and defended the 
said suit. 

7. On the day of judgment in the suit 

mentioned in paragraph 5 was given against the plain- 
tiff in this suit with costs, ^nd the plaintiff has paid the 
amount of the said judgment and costs, (a) 

(a) A warranty in the strict sense of the term means an 
agreement collateral to ^ contract, a breach of which does not 
entitle the party tcf^whom the warranty was given to repudiate 
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(]ijs in paras. 4 and 5 of Form No. I). 
The plaintiff claims Bs. 


Particulars. 

Lobs of profit on the re-sale mentioned 

in paragraph 4 ... ... Bs 

Amount of the judgment mentioned 

in paragraph 7 ... ... Bs. 

Costs of the said X in the suit men- 
tioned in paragraph 5 ... ... Bs- 

Plaintiff's costs of defending the said 

suit ... ... ... Bs. 

tKn contract, but only entitles him to damages for breach of 
the warranty. In pleading any express warranty, it i, neces- 
sary to show that there w-is some consideration for it. This 
can be done by pleading that “ the defendant by making the 
warranty induced the plaintiff to enter int*' the contract or 
by pleading that the warranty was given " in consideration of 
t^e plaintiff’s entering into ” the contract with the defendant, 

A condition is a term of a contract, a breach of which 
entitles the party injured thereby to repudiate theVcontract ; 
or to accept performance, and to treat the condition as a 
warranty and sme for damages for breach of it. Nearly all 
the implied warranties in the Indian Contract Act are con- 
ditions according to English Law } and in a doubtfal case, 
a pleader would be well advised to plead in the alternative, 
which he can do by pleading as follows : — 

*' It was a condition of the seid contract that ” (act out the 
alleged condition', “ alternatively the plaintiff says that the 
defendant induced the plaintiff to make the said contract by 
warranting that 
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11.— AU4INST AN AGENT FOB BBBACH 
WARRANTY OF AUTHORITY. 

e 

(Facts taken from Ganpat Pratad v. Sarju, 34 Alld, 
168). 


( Title I. 

1. On the 10th December, 1907, one Munna Lai, a 
merchant residingf at Katni. aiitborised the defendant to 
sell for him as his agent 500 bags of wheat, the property 
of the said Munna Lai and stored at Badausa, in' the 
district of Banda, and the said Munna Lai directed the 
defendant not to sell the said wheat for less than 

seers to the rupee. 

2. On the 25th December, 1907, the defendant, as 
agent for the said Munna L^I, sold the said 500 bags of 
wheat to the plaintiff at the rate of 9 seers and 
6 chhataks to the rupee. It was agreed verbally that 
delivery should be made within eiglit clays after the said 
date, and the plaintiff paid Rs. 5 1 to the defendant in 
part payment of the price. At the time of the said sale 
the plaintiff did not know that the defendant had been 
forbidden by the said Munna Lai to sell the said wheat 
at a rate less than that of 9^ seei4 to the rupee. 

3. On the 2nd January, 1908, the said Munna Lai 
stopped the delivery of the said 500 bags of wheat to 
the plaintiff. The plaintiff thereupon sued the said 
Munna Lai in the court of for^ breacti of contract 
and the said suit was dismissed with costs, amount- 
ing to Bs. 252-1-0, on the ground that the defendant 
had nc< authority to sell below the rate stated in para- 
graph 2. 

4. The plaintiff incurred a loss amounting to Rs. 424 
in consequence, of the failure of the defendant to deliver 
the said 500 hags of wheat to hinj. Particulars of the 
said sum are e.tf^, teethe purchase af 500 hags of wheat 
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of tl^e same Quality on the 3rd of January 
{itau ^rice, etc., and difference between prices), 

(A<tn pdras. 4 and 6 of Form No. 1) . 

The plaintiff claims 

1. Repayment of the sum of Rs. 51 paid by him to 
the defendant. 

2. Rs 252-1-0, the defendant’s' costs in the suit 
brought by him against the said Munna Lai. 

3- Rs. plaintiff’s costs in the said suit. 

4. Rs. 424, the amount of damages stated in para- 
graph 4 (a) . 


No. 12— BY PAKKA ABHATIA AGAINST HIS 
“ PBINCIPAL.” 

y. 1. The plaintiffs carry on a pahki arhat agency by 
the sale of grain at Amroha, and have acted as pakk% 
arhatioi for the defendants in selling grain at Amroha 
since 1900 ; and the defendaai.s have alvrays paid the 
plaintiffs (their commission and all other charges accord- 
ing to the custom of the market at Amroha stated in 
paragraph 12. " 

2. In Amroha it is difficult to sell bajra unless it 
is of the same quality and kind as that grown in the 
district of Amroha (hereinafter called “ Amroha bajra”), 
and this was known to the defendants before the 8th 
September, 1916. It has always been the course of 
business between the plaintiffs and the defendants that 
an order to sell bajra in Amroha, unless some special 
quality or kind is specified, is understood to refer to 
Amroha bajra. 

(a) In this case the plaintiff ouirht to haVe sued the defen- 
dant Munna Lai in onej.suit. He lost his costs of the second 
because he had not done so. 
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d. o According to the scale of quantity recogr^sed 
in the Amroha tnarket, one wagon means 200 maunds 
and one bag means 2 maunds. 

4. On the dth of September, 1916, the defendants 
instructed the plaintiffs by telegram to sell 1,200 maunds 
of bajra. On the 17th September they instructed the 
plaintiffs by telegram to sell 600 bags of bajra, and by 
letter, dated the 27th September, they instructed the 
plaintiffs to sell 4 wagons of bajra. No particular 
kind or quality of bajra was specified in either of the 
said telegram or in the said letter. 

J 

5. Relying on the defendant’s instructions as stated 

in paragraph 4, and in the belief that they referred to 
Amroha bajra, the plaintiffs sold by verbal contracts the 
following quantities of Amroha bajra on the following 
dates and at the following rates ^ 

(a) On the 9th September. 1916, 2 wagons to K. K. 
L. and 4 wagons to H, R. 0. L. at the rate 
of 12 seers 2 ch. per rupee. 

(l>) On the 18th of September, 1916, 2 vvlagons to 
8. R. S. S. one wagoij to R. S. A. S., one 
wagon to R. S. R- B., one wagon to J. N. N. 
L , one wagon to S. L. B. L , at the rate of 
12 seers per rupee. 

(t) On the 29th of September, 1916, one wagon 
to R. S. R. R., one wagon to K- L. M. B. L., 
one .wagon to J. W. J. S. C , one wagon to 
D. D. B. L., at the rate of 12 s^ers 4 nh. 
per, rupee. 

All the said contracts ware made on the terras that 
•delivery should be given between the 9th and 16th of 
December, 1916; and earnest-money was paid by each 
of the buyers to the plaintiffs, jfiamely, (Mt out the 
•amounts and nam£(). 
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The t>laintiffs made each of the contracts Qf sale 
mentipned in paragraph 5 as p&kha arhatias, and thereby, 
as the defendants knew, became personally responsible 
for the performance of the said contracts of sale. 

7. When each of the said sales was made the plain- 
tiff informed the defendants by telegram, and confirmed 
the information by letters despatched on the 10th, 19th 
and 30th September, 1916. The defendants replied 
by letters dated respectively the L2th, 2l8t, and 25th 
September, 1916, agreeing to the terms of the said sales- 

8- The defendants did not send any baira direct 
to the plaintiffs, but by letter dated they instructed 
the plaintiffs to take delivery of bajra from N. K. J, N-, 
a grain merchant in Amroha, and informed the plain- 
tiffs thaf such bajra had been sent by the defendants to 
the said N. K. J. N- for delivery in respect of the con- 
tracts mentioned in paragraph 5. 

0. The plaintiffs went to the store of the said 
N, K. J, N., on . The bajra which the said N. K- 

J- N. then tendered to them on behalf of the defendants 
was not Amroha bajra, and when the buyers mentioned 
in paragraph 5 inspedted the said bajra, each of them 
refused to accept it because it was not Amroha bajra. 
The plaintiffs thereupon notified the defendants by 
letter dated . and requested the defendants to send 

Amroha bajra for delivery to the said buyers, which the 
defendants in a letter dated to the plaintiffs refused 
to do, and did not do by the 16th December. 

10. On the 9th December, 1916, the buyers men- 
tioned in paragraph 6 verbally demanded from the 
plaintiff delivery of the bajfa sold to them before the 
I6th of December. 

11. On the 16tb of December, 1915, the rate in the 
Amroha market was 10 seers and 5 ch. per rupee for 



( 155 ) 

Amroha^bajra and the plaintiffs on the same day Re- 
turned the earnest monies set out in paragraph, 6 to 
each of the said buyers and settled with each of them 
’ respectively by paying him the difference between the 
said price and the contract price stated in paragraph 6 
and so informed the defendants in a (registered) letter 
dated 

12. The practice and custom of the Amroha marks* 
in the case of forward contracts for the delivery of grdin 
is that a commission of rupees two per cent, of the price 
is paid to the pakka arhatia who undertakes the sale, 
and one anna and six pies per cent, of the price is paid 
for charitable purposes, namely the Amroha fiausiala. 

13. The plaintiffs paid the said percentage in 
respect of each of the sales mentioned in paragraph 6 
and 80 informed the defendants in a letter* dated 

(A« in paras. 4 and 5 of Form No. 1.) 

The plaintiffs claim Rs. 2,632. 

Particulars. 

Rs. 

(1) Difference between 6 wagons of bajra 

at 12 seers and 2 ch. and at 10 

seers 5 ch. 

(2) Difference between 6 wagons of bajra 

at 12 seers and at 10 seers>5 ch. ... 

(3) Difference between 4 wagons of bajra 

at 12 seers 4 ch. and at 10 seers 
5 ch. ••• ... ••• 

(4) Plaintiffs’ Commisaion at Rupees two 

per cent, on Rs. 

(5) Anna one pies six per cent, on Rs. 
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"No.. 13.— USB AND OCCUPATION- (o) 

(Title). 

1. The defendants occupied the (house No- 
Sti-eet), by permission of the plaintiff from the 

day of 19 until the day of 

19 . No .arrangement was made as to pay- 

men t for the use of the said premises. Alternatively 
thq defendant took possession of them and occupied 
them wrongfullv. 

2. The rental value of the said premises is Rr> 
per mensem, 

(Ai in parat. 4 and 5 of Form No, 1), 

The plaintiff claims the sum of Rs- the said 
rental value for the said period as money due for use 
and occupation or alternatively as mesne profits during 
such wrongful occupation. 

14.— TfBDNaPUL DISIIIISSAL 

(Title.) 

1. On the day of 19 . the 

defendant verbally agreed to employ the plaintiff in the 
capacity of foreman for the term of (one year) and to 
pay him Rs. per month. 

2. On the day of 19 , the plaintifi 

entered upon the service of the defendant and, has 

(a) “ Use and occupation is often misunderstood. It 18 
claimed as money due under jmplied -contract for temporary 
occupation without an express agreement of tenancy or fixed 
rent. It must be claimed on the basis of a rental value and 
should always be accompanied by an alternative claim for 
mesne profits, i. e., damages by trespass in the event of oon- 
sent being denied. 
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been, a^d still is. ready and willing to contiuueJn sacb 
service- . 7 

3- On tbe day of 19 , the defendant 

wrongfully discharged the plaintiff without notice anci 
without wages- 

The plaintiff claims : — 

Rs. damages. 

No. 16 —RESCISSION OF A CONTRACT ON THE ' 
GROUND OF MISREPRESENTATION. 

^ {Title.) 

1. Ou tbe 23rd day of March, 1924 at an interview 
between the plaintiff and defendant at 10 Wilson Street, 
Cawnpore, the defendant vet bally represented to tbe 
plaintiff that a certain plot of land,’ situated in mauza 
Behari Lai, Mirzapur, and belonging to him, thedefend.^ 
ant, was of an area of 10 bigbas. 

2. The plaintiff was thereby induced to purchase 

tbe same at the price of Rs. in tbe belief that tbe 

said representation was true, and signed an agreement 
of which the original is hereto annexed. But the land 
has not been transferred to him. 

3. On the day of 19 , the plain- 
tiff paid the defendant Rs- as part of the pur- 

chase-money. 

4. On the 6th of April 1924, tbe^ plaintiff went to 

mauza Behari Lai', Mirzapur, and inspected the said 
land. Tbe said land on measurement was found to be 
5 bigbas 8 bis was only and is of nonuse or value to the 
plaintiff. « 

{As in paras. 4 and 5 and of Form No. 1.) 

7. The plaintiff claims— 

(1)Rb 

19 


day pf 


with interest from the 
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{2) thaUthe said agreement be ‘delivered up and 
cancelled. 


No. 16-AGAlNST A COMPANY FOB BBPAYHENT 
OF MONEY PAID FOR 8H4KBS 4NU FOB 
BBCTIFIG&TION OF TBE REGISTER 
OF 8H < BEHOLDERS ON THE 
GROUND OF MISREPRESENTATION. 

‘ {TitU.) 

1. The defendant Company was incorporated in 
India on and has its registered office at (place) 
and A. B- C. were the directors or, were the promoters) 
of the defendant company on the date mentioned in 
paragraph 2. 

, 2. On the (date) the said directors issued a pros* 

pectus relating to tlie defendant company. 

.3, On the (date) the plaintiff received a copy of the 
said prospectus. 

C 

4. On the (dale) the plaintiff, in consequence of a 
[belief that the statenlents in the said prospectus were 

true and complete, subscribed for ten shares of Rs. 100 
each. 

5. The said shares were allotted to the plaintiff on 

the (date) and thd plaintiff paid Rs. per share. 

6. The said prospectus was not true in the follow- 
ing particulars 

I a) Paragraph 10 of tJhe prospectus stated 

but in fact 

(bj Paragraph 15 of the prospectus stated 

but ic. fact.... 
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> 7. »Whpn they iesued the said prospectus the ^aid 

directors had nd reasonable grounds for believing that 
the statements set forth in paragraph 6 were true. ("«) 

8 The said prospectus did not state the following 
material facts 

(а) 

( б ) 

The said facts were known to the said directors at 
the time when they issued the said prospectus. (f>) 

9. Since the date mentioned in paragraph 5, the 
plaintiff has paid the following calls on the shares 
mentioned in paragraph 5 : — {state amounts and^dafes of 
payment.) 

10. On the {date) the plaintiff discovered the trutfi 

about the facts stated in paragraphs 7 and 8, and by 
letter {date) to the defendant Company demanded the 
repayment of the sums stated in paragraphs 5 and 9, 
and offered to return the shares in respect of which the 
said sums were paid. t 

(.As in paras. 4 and 5 of Form No, 1). 

The plaintiff claims Rs. , being the amount of the 
sums paid by him as stated in paragraphs 5 and 9i and 
that the register of shareholders in tHe defendant Com- 
pany be rectified by striking the plaintiff’s name off 
the said register. 

'a) See the Indian Gontraot Act, S. 18 1,1) and the Indian 
Companies Act, S. 100. ** 

(&) See the Indian Contract Act, 8. 18 (2) and the Indian 
Companies Act, S- 93. 
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Ko. 17.— BBEiGH OF COTBNANT. 

{Title) 

1- On the day of 19 . the defend- 

ant, by a registered instrument, let to the plaintiff I the 
house No. , Street), for the term of 

years, and thereby contracted with the plaintiff, that 
he, the plaintiff, and hia legal representatives should 
quietly enjoy possession thereof for the said term. 

2. All conditions were fulfilled and all things 
happened necessary to entitle the plaintiff to maintain 
this suit. 

•3. On the day of 19 , during the 

said term, E. F, who was the lawful owner of the said 
house, lg,wfully evicted the plaintiff therefrom, and still 
withholds the possession thereof from him. 

‘ 4. The plaintiff was thereby prevented from con- 

tinuing the business of a tailor at the said place, and 
was compelled to expend Rs. in moving, (and lost 

the costume to 6. H. and 1. J. by such removal). 

{As in paras. 4 and 5 of Form No. 1, and Relief olaimed) 

No. IS.-^FBAUD BY AGENT. 

{Title). 

1. On {date) at {place) the plaintiff verbally employed 
the defendant to buy coal for him at {place), and agreed 
to pay the defendant commission at the rate of Rupees 

for his services. 

2. On {date) the defendant, as agent for the plain* 

tiff, bought for the plaintiff wagon loads of 

maunds each of coal from H^ssrs. X and Coy at (plaet) 
for {price) 

3. When making the said pnrchasa the defendant 
corruptly, and without the plaintiff's knowledge or 
consent, accepted from the said Messrs. X and Coy. a 
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cqmmiss^D of Rupees per wagon load of c^l 

(or, a sum of Rupees ). v 

0 

4. The defendant has not paid the said snm to the 
'plaintiff, or otherwise accounted to the plaintiff for the 
said sum. 

(.4$ tn paragvaphi 4 and 5 of Form No. £). 

The plaintiff claims the said sum of Rupees 


No. ISA.— HISBBPBE8BNTATI0N OF CBEDIT. 

, {Title). 

1. On the 1st of June 1924 one E F. applied to the 
plaintiff for a loan of Rs. 1,000 and gave the name of the 
defendant as a man willing to vouci^ for his solvency 
and credit. 

2. By letter, dated the 2nd of June 1924 the plain-'’ 
tifi informed the defendant of the request fora loan of 
Bs. 1,000 by E. F., and enquired whether such loan 
safely be made to the said E. F. 

3 By letter, dated the 10th of June, the defondant 
replied that be had known the said E. F. for 20 years, 
that he owned a half share in a prosperous business in 
Calcutta and was a customer of the Allahabad Bank and 
in good repute with them. 

4. In the belief that each and ev^ry of these re- 
presentations was true the plaintiff lent on the let of 
July 1924 the E. F. the said sum of Rs 1000. 

5. On the 5th of August the said E. F. applied to 
be made an insolvent and was duly adjudicated bank- 
rupt by Court on the 10th of September 1924. 

6 Each and .,every representation contained in 
paragraph 3 hereof was untrue to the knowledge of tho 
defendant, or alternatively was mtfde recklessly or 
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canlesaly without belief iu the truth of any one of 

th^. 

Partieulart. 

(a) The defendant had not kanwu E. F. for 20 years 
but on the contrary for a few months only. 

(h) Tne defendant hal not a half or any share in 
any business in Calcutta. 

, (e) The defendant had an account in the Allahabad 
Bank but to the k lovriedge of the defendant the account 
wag overdrawn and a cheque paid bv the said E. F. to 
the defendant on the Ut oi June 1921 h^d in fact been 
dishonoured by the Bank. 

7. By reason of the premises the plaintiff hag 
suffered- damage and has wholly lost the Rs. 1,000 
advanced as aforesaid. No dividend will be declared in 
<the bankruptcy of the said E. F. 

The plaintiff claims Rs. 1-000 as damages and 
interest thereon at 6 per cent, from the Ist of July 
1921. 

No. 19.— AGHNST DIRECTObS OB PROMOTERS 
FOR D IMAGES FOB FRAUD. 

{Tale.) 

1. On {date) the defendants issued a prospectus 
stating that a coippany, to be called the Cn., 

Ltd., wan about to be formed, and inviting the public to- 
subacribe for shares in the company ^ . 

2 and 3. tAe in paragraphs 3 and 4 of Fom^o 1S\, 

4 The said Company was registered at (jtlaes) on 
{date) under the Indian Companies Act, 1913. 

5 and 6. (As in paragraphs 5 and 6 of Form No. 15), 

7 Whep they issued the said prospectus, the 

defendants knew that the statemeijts set forth in para- 
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graph 6^ were not true (or, did not believe that the said 
Statements were true). 

8 and P. (As in paragraphs S and 9 of Form If^o, 15 (al 

10. On (date), in the Oonrt of , an order was 
made for winding up the said company. 

Or 

j 

On (date) it was resolved at a meeting of the share- 
holders of the said company that the said company 
should be wound up, and (name) was appointed liquida- 
tor. 

11. In consequence of the winding up of the said 

company the plaintiff has been obliged to pay or, has 
become liable to pay) Rs. as a contributory in 

respect of the shares mentioned in j^aragraph 5.^ 

■ 12. On ( date) the plaintiff first became aware of the 
truth about the facts stated in paragraphs 6 and 8. 

C As in paras. 4 and 5 of Form No. I.) 

The plaintiff claims Rs. , being the amount of 

the sums mentioned in paragraphs 5, 9 and 1^1, form 
the defendants as damages for fraud. 


No. 20.— GABBTIN6 ON 4 NOXIOUS HANUFAOTUBS. 

(TitU.) 

1. The plaintiff is, and at all the Himes hereinafter 
mentioned was, possessed of certain land called 
situated in 

2. Since the day of 19 , the 

defendant has wrongfully cawed to issue from certain 
works carried on by the defendant large quantities of 

(a) See the Indian Contract Aot,'S. 17 (6) and the explana- 
tion, and the Indian pompanies Act, S. 98. 
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offftDsive and unwboleflome smoke, and other vapours 
an^noxious matter, which have corrupted the air, and 
settled on the surface of the plainriS’s said lands. 

3. Thereby the trees, hedges, heihage and crops 
of the plaintiff growing on his said lands were damaged, 
and deteriorated in value, and the cattle and livestock 
of the plaintiff on the lands became unhealthy, and 
many of them were poisoned and died. {Give partieidari). 

' 4. The plaintiff was unable to graze the said lands, 
and was obliged to remove his cattle, sheep and fanning 
stock therefrom, and has been prevented from enjoying 
any benefit from the occupation of the said land. 

5. The defendant intends, and threatens to continae 
to cause such sinoke, vapours and noxious matter to 
issue from hie said works. 

(Ai in paras. 4 ana 5 of F arm No 1). 

The plaintiff claims an i- junction to restrain the 
defendant from continuing lo send the said smoke, 
fumes and other matter upoa the plaintiff’s said lands, 
and Rs. c damages for the loss of his cattle as 

stated in paragraph 3^^ and Rs. damages for injnry 
done to his said lands. 


Mo. 21.— 0B8TRUGT1MG A RIGHT OF WAT 

<. {Ti'le) 

1. The plaintiff is, and was at the time hereinafter 
mentioned, the owner and occupier of a house in (describe 
its situation), and, as such, is and was entitled to a right 
of way for himself and hie aervants on foot (or, tor carts) 
from his said hon.e to the public highway known as the 
Lucknow-Fyzahad Road, and back, across the land of 
the defendant lying, between the plaintiff's said bouse 
and the said road. 
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2. '^he plaintiff was, and is, entitled to the f^id 
right of vtay {»tate how), e, ()., by the enjoyment thereof 
, openly, as of right, and without interruption for twenty 
years before this suit (a). 

On the day of 19 , the defendant 

wrongfully obstructed the said way by placing a gate 
across it { particulars of the obstruction must he given) and 
has ever since continued and threatens to continue to 
obstiuct to the same. ’ 

(As in paras, 4 and 5 of Form No. J). 

The plaintiff claims an injunction to restrain the 
defendant from obstructing the said way. 

No. 22.— 0BSTRU0TIN6 A HIGHWAY 

iTule) * * 

1. On or about (give approximate date) the defendant 
wrongfully dug a trench and heaped up earth and 
stones in the public highway leading from 

to so as to obstruct it. 

2. On (date) the plaintiff, while lawfully^ passing 
along the said highway, fell into the said trench and 
broke his arm, and suffered great '*pain, and was pre 
vented from attending to his business for a long time 
and incurred expense for medical attendance, 

Particulars of expenses ,h) 

(a) The title to an easement must be pleaded. 

(&) The plaintiff must in every plaint eive full and exact 
particulars of all special damase claimed. It is called “ special 
damage ”, but it is really “ particular damages ”, being money 
actually expended or incurred- Cfenerai damages ” are “ at 
large ’’ as it is said. That is to say, they are awarded in a lump 
sum, in all cases of trespass, up to a reasonable amount to cover 
pain and suffering, inconvenience and all “moral jind intellectual 
damage ” as it was once galled, which candot bet precisely stated 
in terms of money. 
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(As in paras, 4 and 5 of Form Ifo. J). 

The plaintiff claims : — 

(a) Rs. damages under para. 2. 

Q>) Rs. general damages. 

No. 23.— OBSTRUCTING WATER FOR IRRIGATION. 

. (Titled 

1. The plaintiff is and was at the time hereinafter 
mentioned, possessed of lands at (sup where) and entitled 
to use water from a stream flowing thitough his said 
lands for irrigating his said lands. 

2. On the day of 19 , the defendant 

by wrongfully obstructing and diverting the said 
stream prevented the plaintiff from taking the said 
Water thereof for irrigating his said lands. 

3. The defendant has not removed, and refuses to 
remove the obstruction mentioned in paragraph 2, 

The plaintiff claims : — 

(a) An injunction ^o restrain the defendant or his 
agents from obstructing the plaintiff’s use of the said 
water. 

(b) Damages (a) 

No. 24.— INJURIES CAUSED BY CARRIER. 

(TUle,) 

1. The defendants are common carriers of passen* 
gers by railway between and 



(a) In this case damages will be nominal for the trespass, 
unless actual loss can be proved to the crops, or produce, or 
profit from the land, in which case the plaint, as already 
explained, must contain a special paragraph setting out hoW 
such loss is made up. _ c 
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' 2. On the ^ day of 19 , ite plairtiff 

was a passenger in one of the carriages of the def<wid- 
^ ants on the said railway, and had paid his fare. 

3. While he was such passenger, at («aj; where) 
a collision occurred on the said railway caused by the 
negligence and nnskilfulness of ti)e defendant’s ser- 
vants, whereby the plaintiff was much injured, having 
his leg broken, his head cut, etc, [state the special damage, 

‘*"y) and incurred expense for medical attendance, 
and is permanently disabled from carrying on his 
former business as a salesman). [Here insert particulars 
of the negligence and of the special expenses], (o) 

[As in paras. 4 and 5 of Form No, /.) 

The plaintiff claims Rs. special dan^ge, and 

Rs. general damages. 

No. 2S.— AGAINST A RAILWAY COMPANY FOB LOSS 
OF PASSENGERS’ LUGGAGE. 

(Title) 

1. On the day of 19 , the plaintiff 

was a passenger on the defendant’s Railway to be 
carried with his luggage from to and 

had paid his fare. 

2. The defendant did not carry the plaintiff’s 
Inggage to {destination), but has eitheV lost it upon the 
said journey or has retained it. 

■f (As in paras. 4 and 5 of Form No. I). 

(a) The precedent (No. 30)^iven in the Code is a shocking 
example of defective pleading. In every case of alleged negli- 
gence, the plainti£(must give particulars of the negligence relied 
upon, eg., excessive speed,. lint keeping a lookout, not giving 
warning Ac., Ac. As already explained«ll particulars of special 
damage claimed mi^st be stated. 
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.The plaintiff claims the valae of the said Juggage 
w^ch is Rb> 

* Particulars. 

[Specify piece of luggage and its contents] 


No. 26.— INJURIES FROM NEGLIGENT DRIVING. 

. {Title.) 

1. The plaintiff is a shoemaker, carrying on busi- 

neps at The defendant is a merchant 

of 

2. On the day of 19 , the plaintiff 

was crossing X street when a motor carol the defendant 
was driven hr the defendant’s servant so negligently 
that it collided with the plaintiff and knocked him 
down. ^ 

Particulars of the acts of negligence of which the 
plaintiff complains. 

The defendant’s servant drove the said motor into X 
street from Y street without giving any warning, and 
at a dangerous pace, and did not k«ep a proper look-out. 
The brakes of the said motor car were defective (or, out 
of order) at the lime ^f the said accident. 

3. The plaintiff’s left arm was broken and he was 
bruised and injured on the side and hack, as well as 
internally, and in consequence thereof the plaintiff was 
for fiur months ill and in suffering, and unable tp 
attend to his business, and incurred heavy medical and 
other expenses, aud sustained great loss ot business and 
profits 

ParticnlMrs of expenses ' 

{As in paras. 4 and 5 of Form No. 1.) 

The plaintiff claims Rs. special damages and 

Rs. general damages (a), ^ 

(a) The observatiotts already made as to setting out parti- 
culars of special damage, apply to all ^bch oases as the above. 
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Niite. — The common nllepation in these cashs also is^that he 
was not on his t>roper side of the road, that he failed appl^ 
his brakes or alternatively that it he did apply the same they 
were in a defective condition. It also makesfor clearness if the 
-allegations of negligence are numbered 1, 2, 8, 4, and 6. 

The pleader should specify the medical and other 
expenses, : — 

(<*) Dr. Nand Ram’s bill from 23rd of 

May to the 6th September ... Rs. 

(b) purchase of medicines* etc-, during 

the same period ... Rs. 

(c) loss of business ... ... Rs. 

I 

No. 27. -FOR HALldODS fROSBGDTlON. 

(rule.) 

1. The plaintiff is a (merehant) and carries on busi- 
ness as such at {place i. 

2. On (date) the defendant maliciously («) and with 

out reasonable or probable cause obtained vfrarrant of 
arrest from (name) ttie magistrate* of {place) for the arrest 
of the plaintiff on a chaige of offence). The plain- 

tiff was arrested on the -said warrant on {date) at (place) 
and imprisoned for ten days and had then to secure 
bail in the sum of Rs. in order to obtain his 

release. ' 

3. On {date) the said Magistrate dismissed the case 
and acquitted the plaintiff. 

4. A, B and C, {give fv^l name), who were customers 
of the defendant at the time of the events mentioned 

(a) It is not nece.ssary, as often stated and decided in India 
to allege that the plainjyif was iiiiiocentividc Balbhaddar Singh v, 
Badri, P. C- 24 All. L. J., 463. « 
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in pai^graph *2, hearing of the arrest and suppbsing 
the plaintiff to be a criminal, have ceased to do business 
with him, and the plaintiff has thereby lost profits 
which he would have otherwise made. The plaintiff 
has also suffered pain of mind and body in consequence 
of the facts stated in paragraph 2 and was prevented 
from transacting his busi'ness and was injured in his 
credit and incurred expense in obtaining his release 
from 'the said irapri.sonmeiit and in defending himself 
against the said charge. 

in paroLS. 4 and 5 of Form No.^1). 

The plaintiff claims Rs. damages and com- 

pensation as follows : — 

(a) For loss of business Rs. 

(i) Expenses {full particulars of the expenses most be 
given), (a) 


No. 88 —FOB FALSE IUPB180NHBNT. 

(Title.) ^ 

1. On (date) at (place) the defendant imprisoned the 
plaintiff for two hours in the defendant’s house, and 
then gave him into the charge of the police on a false 
charge of having (state charge). 

(a) In Precedent No. 31, in the Civil Procedure Code no 
particulars are given and no court thought to allow evidence of 
expenses to be given unless the nature and the amount of each 
item of the expense is stated in the partionlars. The plaintiff 
also cannot prove the loss of any i^articular customer unless that 
customer's name is stated in the plaint. The plaintiff might, 
however, without giving the names of customers whom he may 
have lost, establish a claim for loss of business by showing that 
his receipts had fallen iii consequence of his imprisonment and 
prosecution. 
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' 2. ’ The defendant thereby caused the plaintiff Jo be 

kept in custody by the police till (date and /iour),‘ when 
the police officer in charge of the police station at (place) 
released the plaintiff- (a) 

(As in paras, 4 and 5 of Form No. 2). 

The plaintiff claims Rs for loss of business 

or wagons, (particulars of this should be given) and Rs. 
for the pain of body and mir.d^ and loss of reputation 
and inconvenience and discomfort suffered by him. 

ANOTHBB FORM. 

On the day of 19 • the defendant 

Company by its servants assaulted the pimntiff, by 
dragging him out of a railway carriage of the defendant 
Company in which the plaintiff was lawfully travellii^ 
as a passenger from to , having paid bis 

fare, and wrongfully imprisoned him at (ttation) for 
(state time) . 

(As in paras. 4 and 5 of Form No, 1)} 

Xo. 29— FOB MALICIOUS pftoSBCCriON AND 
FALSE Il^PRlSONMBNT. (6) 

(Title.) 

On (date) the defendant maliciously and without 
reasonable and probable cause, imprlhoned the plaintiff 
and handed him over to a policeman, on a charge of 
(state offence). The plaintiff was thereupon detained by 

(a) See the Griminnl Procedure Code, S. b9. 

(A) The distinction between a suit for false imprisonment 
and one for malicipus prosecution is stated thus by Wills, J., 
in Austin v. Dowling, (L R, 5, C- P. at page 539). 

*' How long, die} thai state of false itbprisonment last ? S-o 
long of course, as the plaintiff, remained in the custody of a , 
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the police til^ (date), when he was brought by the police ' 
before”(na)ne), a Magistrate of i place), whereupon the 
said magistrate remanded the plaintiff until {date), 
when the plaintiS was again brought before the said 
magistrate The said magistrate then dismissed the 
charge and discharged the plaintiff from custody. 

(A« in paras. 4 and 5 of Form No. I). 


No. 30.— WRONGFUL DETENTION. 

{Title) 

1. On the day of 19 , the plaintifi 

owned the goods mentioned in the schedule hereto 
annexed/fhe estimated value of which is Rs. 

ministerial officer of the law, whose duty it was to detain him 
until he could be brought before a judicial officer. Until he 
wa<5 so brought before the judicial cffioer, there was no mali- 
cious prosecution. The distinction between false imprison- 
ment and ipalicious prosecution is well illustrated by the case 
where, parties being before a magistrate, one makes a charge 
against another, whereup<jn the magistrate orders the person 
charged to be taken into custody, and detained until the matter 
can be investigated. The party making the charge is not liable 
to an action for false imprisonment because he does not set a 
ministerial officer in motion, but a judicial officer. The opinion 
and judgment of a judicial officer are interposed between the 
charge and the imprisonment. There is, therefore, at once a 
line drawn between the end of the imprisonment by. the 
ministerial officer and the commencement of the proceedings 
before the judicial officer. ” Therefore, if the plaintiff after 
having been imprisoned by, ur by the • directions for, the 
defendant, has been remanded by a magistrate or other judi- 
cial officer and subsequently discharged, the plaintiff ought 
to sue, and claim damages, both for false imprisonment and 
foT-malicious prosecution. (Seethe no^e in., Bulleri & Leake, 
vGtho-Edition, page 498). 
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, 2. 1 Before the commencement of this suit, namely 

on the day of 19 , the plaintiff demanded 

the same from the defendant, but be wrongfully refused 
to deliver them. 

(As in paras. 4 and S of Form No. 1 1 , 

3. The plaiutifif claims — 

fl) delivery of the said goods, or Rs. their 

value. 

(2) Rs. damages for their detention. 

The schedule, above-mentioned. 


No. 31.— FOR CONVERSION OF GOODS. 

(Facts taken from Milne v. Leisl^r, 7 H. andoN. 7S6 
158 English Reportsi 686). 

{Title). 

(1) On the let April, 1924, one A came to the plaintiff 
(state tehere), and fraudulently represented that be 
was an agent for X. & Co., and that, he was authorised 
to buy for the sai l X. & Oo., 50 thans of cotfon cloth 
from the plaintiff on one month’s credit, 

1 2) The plaintiff believed the said representation,, 
and on (date sold and delivered 50 thans of cotton cloth 
to the said A as agent for the said X & Co. 

( 3 ) The said A was not authorised by the said X & 
Co. to buy any goods from the plaintiff on their behalf 
and did not take delivery of the said cotton cloth as. 
agent for the said X- & Co-, and on or about the 4th 
April, 1924, he wrongfully sold and delivered the said 
cotton cloth to the defendants. 

(4) By letter, dated 6tb April, 1925, the plaintiff 
demanded the said cotton cloth from the defendants, 
and by letter, daj;edo7th April, ld24, the defendants 
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refused to surrender the said cotton cloth |o the 
.plaidKiiff 

(^la in paras, 4 and 6 of Form No, I\ 

The plaintiff claims : — 

in Form no 30) 


No.82 — 46iINST A FRtUDULBNT PURCHASER 
AND HIS TRANSFEREE WITH NOTICE. 

{Title,) 

1. On the day of 19 i the first 

defendant falsely represented to the plaintiff that he 
was solvent; and worth Rs. over all his liabilities 

2. '[lie plaintiff ‘Was thereby induced to sell and 
dgliver to the first defendant one hundred boxes of tea, 
the estimated value of which is Rs. 

3. At the time of making the said representations 
the first defendant was insolvent, and knew bimself to 
be BO. , 

4. The first defejidant afterwards sold the said 
goods to the second defendant who at the time of 
the said sale had notice of the falf^ity of the representa- 
tion by which the first defendant bad obtained the said 
goods. 

(As in paras. 4 and 6 of Form No. 1). 

5. The plaintiff claims 

( 1) Delivery of the said goods, or the value thereof, 

and 

(2) Rs. compensation for the detention 

thereof. 
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$0- 33.— INJUNCTION TO BBSTRAIN NUISANCE. 

{Title.) ^ i > 

1. The plaintiff is, and at all the times hereinafter 
mentioned wan, the absolute owner of the house known 
as No. 1, Middleton Street, Calcutta. 

2. The defendant is, and at all the said times was, 
the absolute owner of a plot of ground in the said 
street. 

3. On the day of 19 the 

defendant erected upon his said plot a slaughter'house 
and still maintains the same ; and from that day until 
the present time has continually caused cattle to be 
brought and killed there and has caused the blood and 
offal to be thrown into the street opposite the said bouse 
of the plaintiff ^ » 

4. In consequence the plaintiff has been compelled 
to abandon the said^Iiouse, and has been unablh to 4et 
the same. 

5. The defendant threatens and intends, unless 

restrained from so doing, to continue the said 
nuisance. '' 

(Ai in paras. 4 and 5 nf^Form No. 1). 

The plaintiff claims (o that the defendant be restrain- 
ed by injunction from 'committing or permitting the 
said nuisance. 

and (6) Rs. being the rent> of the said house 
from the date mentioned in paragraph 3 the institu- 
tion of this suit and damages on the same basis till the 
said nuisance is stopped by the defendant. 


No. 84 .— defamation. 

, (Tide.) 

1. On (date\ the defendant falsely and mali- 
ciously wrote or spbke ”) and published of and c^-^ 
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cerniris the pT&inti£E in a letter to, <name) the Manager 
fcf the^, Branch of the Bank, [or, “ in the 

presence of and and others whose names 

are at present nnknown to the plaintiff ”) the words 
following, that is to say, “ He ” meaning the plaintiff, 
‘‘ has been twice through the hoop ” 

2 By the said words the defendant meant and 
was understood to mean that tlie plaintiff had twice 
been through an insnlvenoy court a). 

(4^ in parat. 4 and 5 of Form No. 1), 

The plaintiff claims R<. damages. . 


Ko- 35 — ADMINISTRATION BT CREDITOR ON BEHALF 
OF HIMSELF AND ALL OTHER CREDITORS. 

{Title) 

‘'1. E. P., late of wiSt at the time of bis 

death, and bis estate still is, indebted to the plaintiff in 
the sura of Rs. 

2. The said E F , died on or about the 
day of ' By his last will, dat-d the day 

of , he appointed <7. D. his executor (or devised 

his estate in trust, etc., or died intestate, a* the ease 
may be). *- 

3 The said will was proved by the said C> J?. (or 
letters of administration were granted on, etc. h 

4. The said C. -D. has posseNS^d himself of the pro- 
perty of the said E. F. and has nut paid the plainriff 
his said debt. 

[As in paras, 4 and 5 of Form No. 1 ). 

The plaintiff claims that an account may be taken 
of the property of the said E F deoense/l, and that the 

. [a) This “ innuendo ” in unnecessary, if the meaning of the 
words is plain. 
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same i^ay bie administered under the debree of the 
Court, “ ‘ 


No. 36.— FOR A DECLARATION THAT A PDRCHA8B 
TV AS A BENAHI TKANSACTION, AND TO RECOTER 
TRUST PROPERTY. 

(TuU.) 

1. The plaintiEa are trustees of the trust mentioned 
in paragraph 5 and sue as such. The first defendant 
is al'so a trustee of the said trust. The second defendant 
is sued as owner of the village of Sadikpur mentioned 
in paragraphs 2 and 4 and also on account of the facts 
stated in paragraph 10. The third defendant is sued 
as owner of the village of Pali ll^hurd mentioned in 
paragraphs 2 and 4. 

2. By an instrument of transfer dated 19th June^ 
1887, Fateh Oband, a zamindar in the district of 
Etawah, mortgaged to Abdul Kafil, a pleader of Etawab, 
three villages, namely, Pali 'Kalan, Pali Ehurd and 
Sadikpur. described in the schedule hereto, for 
Rs. 50,000 with interest at annac^ fourteen per cent, 
per month. 

3. The said mortgage> was taken by the said Abdul 
Kafil on behalf of AbdulJalil, a pleader of Cawnpore, 
and was always held by him benami for the said Abdul 
Jalil. 

4. On the Slat of May 1896, Gaya Prasad, a raU 
and banker of Etawah. purchased the said village of 
Pali Kalan ; on the 28th of July 1892, the third defend- 
ant purchased the said village of Pali Khurd, and on 
the 20th of December, 1906, the second defendant 
purchased the said village of Sadikpur, 

.*>. On the 16th of .^uly, 1899 the^said Gaya Prasad^ 
died, and by his .will dated 15th of July, 1899, hi 

A .^12 
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bequeathed "to the plaintiffs and the first defendant 
eerta^p property, including his interest in the said' 
village of Pali Kalan and a debt of Rs. 14,000 due to 
him by the said Abdul Jalil, upon trust for certain 
charities named therein and by his said will he 
appointed the first plaintiS chairman of a committee of 
trustees nominated in his said will, 

6. \ProhaU of the will or at the ease may be, e.g^ 
the plaintiffs and the first defendant took possession' 
of the said property in execution of trusts of the 
said will.] 

7. At a meeting of the said trustees held on the Ist 
March, 1900, the first defendant was appointed Vice- 
Chairman of the said committee of trustees and on the 
30th of June, 1900, tSiey executed in his favour a power 
^f attorney authorising him to act on their behalf in any 
litigation for the purposes of the said trust. 

8. On the 3rd June, 1902, the said Abdul Jalil 
died leaving Musammat Safdari Begum and Musammat 
Zabunnissa his widows and legal representatives. 

9. On the 1st November, 1904, the said trustees in 
a suit No. 2199 in the court of the District Judge of 
Etawah obtained a decree against the estate of the said 
Abdul Jalil for the debt of 'Bs. 14,000 mentioned in 
paragraph 5 and on I2th December, 1904, it wag 
ordered by the coprt that the said mortgage of 19th 
June, 1887, should be sold in execution of the said 
decree. 

10. On the 25th of January, 1905, at the execution 
sale held in pursuance of the said order of 12th Decent* 
ber, 1904, the second defendant brought the said 
mortgage for Rs. 3,115. When he brought it the second 
defendant was acting on behalf of the first defendant 
.*>ond he thenceforth held and still . holds the said mort- 
gage benami for the first defendant. . 
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(A) in paras. 4 and 5 of Form No. I). 

The plaiatiffij claim First a declaration tbal the 
parchase of the said mortgage on the 24th January, 
1905, by the second defendant was made benami for 
the first defendant. Secondly, a declaration that the 
first defendant bolds the said mortgage, in so far as 
it affects the said village of Pali Kalan, as a trustee and 
for the benefit of the trust created by the will of the 
said Gaya Prasad. Thirdly, that an account be taken of 
the sum now due upon the said mortgage and that the 
eum of Rs. 3,115, paid by the second defendant for the 
said mortgage "and the amount found to be due upon 
the said mortgage be apportioned between three 
villages mentioned in paragraphs 2 and 4. Fourthly, 
that upon the plaintiffs paying iDtc> court sued amount 
of the said sum of Rs 3,11-5, as may be apportioned upon 
the said village of Pali Kalan, the first defendant Be 
ordered to release the said village from all claims for 
any money due under the said mortgage of 19th June, 
1887. 


No. 37.— F0BECL0SUR3 OF SALE. 

(Title.) 

(I 

1. The plaintiff is mortgagee of lands belonging to 
the defendant. 

2. The following are the parti6ular8 of the said 
mortgage ; — 

(a) (date). , 

(b) (names of mortgagor and mortgagee), 

(fi) (sum secured). 

(d) (rate of interest). 

(e) (property subject to mortgage)^ 

'(/) (amount ^ou) due). 
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(g) (if the plaintijfs title is derivative, state shartl^ 
the transfers or devolution under which he 
claims). 

(If the plaintiff is mortgagee in possession, add) : — 

3. The plaintiff took possession of the mortgaged 
property on the day of 19 , and is 

ready to account as mortgagee in possession from that 
time. 

(As in paras. 4 and 5 of Form No. 1), 

The plaintiff claims — 

(1) payment, or in default (sale or) foreclosure 

(and possession) ; 

^ ( Where Order 34, rule 6, applies.) 

(2) in case the'proceeds of the sale are found to 

be insufficient to pay the amount due to 
the plaintiff, then that liberty be reserved 
to the plaintiff to apply for a decree for the 
balance. 


No. 38.— REDEMPTION. 

(Title.) 

1. The plaintiff is mortgagor of lands of which the 
defendant is mortgagee. 

2. The following are the pa- iiculars of the said 
mortgagee ; — 

(a) (date). 

(b) (names of mortgagor and mortgagee). 

(c) (sum secured). 

(d) (rate of interest). 

(e) (Property subject to mortgage). 

(f) (if the plav.liff’s title is derjvafive, s*ate shortly the 

transfers or devolution und.^r which he claims). 
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the defendant ia mortgagee in possession, addy^ 

3. The defendant has taken possession (or has re- 
ceived the rents) of the mortgaged property. 

(.da in paras. 4 and 5 of Form 2fo. I). 

6. The plaintiff claims to redeem the said property 
and to have the same reconveyed to himi (and to have 
possession thereof). 


No. 39.— SPECIFIC PERFORHiNCB. 

{TitU.) 

1. By an %reement dated the 10th day of March, 
1921, and made between the plaintiff on the one part 
and the defendant on the other, the defendant con- 
tracted to sell to the plaintiff cert^n immoveaole pro- 
perty therein described and referred to for the sum 
Rs. 8,000. 

2. On the 10th of May, 1921, the plaintiff by re- 
gistered letter required the defendant specifically to 
perform the agreement on his part, and on the ^20th o^ 
May the plaintiff at an interview with the defendant at 
his private house in Allahabad tenHered to him a draft 
deed of sale for execution. The defendant thereupon 
verbally refused to carry out the said agreement. 

3. The plaintiff has been and still is ready and 
willing specifically to perform the agreement on his part 
of which the defendant has had notice. 

{As in paras. 4 and 5 of Form No. 2). 

The plaintiff claims that the Court will order the 
defendant specifically to perform the agreement and 
to do all acts necessary to put the plaintiff in full 
possession of the said property or, to accept a transfer 
and possession of the said property).. 
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No. 40*.— HINDU LAW— LEGAL NB.CES.SITY? 

(Facts taken from Beni Earn against Man Singh 

1. L R. 34 Alld., 4.) 

(Title). 

1. .The plaintiS is a money-lender and merchant 

residing in . The fiist and second 

defendants are the sons of Mathura Prasad a zamindar 
of ' and the third and fourth defendants are 

the sons of the first defendant- At the date of the 
transaction mentioned in paragraph 2 the said Mathura 
Prasad and the first and second defendants were the 
members of a joint Hindu family, and the said Mathura 
Prasad was the head of the said family and the 
manage^ of its property and affairs. The second 
defendant was then a minor. The third and fourth 
defendants were born after the date of the said trans- 
action. The said family is governed by Mitaksara 
law, 

2. In September, 1906, the said Mathura Prasad 

was committed for trial to the court of sessions of 
district, on charges uhder sections and of the 
Indian Penal Code on the 110th of October, I90t> 
the said Mathura Prasad and "the first defendant bor- 
rowed Rs. 2,000 from plaintiff at per cent. 

(«tate rate of interest) and by an instrument of mortgage 
to the same date, mortgaged the family property set 
out in the schedule hereto to the plaintiff to secure 
repayment of the said sum of Rs. 2,000 with interest 
as aforesaid. The said mortgage was registered in the 
sub-registry of on ^e 20th of October, 1906 by 

the said Janki Prasad under a power of attorney given 
to him by the said Mathura Prasad for that purpose. 

3. The said sum of Rs. 2,000, was borrowed by the 
snid Mathura Prasad and Janki Prasad for the purposes 
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pf the^iefence of the said Mathura Prasad'* in the cri- 
minal case mentioned in paragraph 2, and this factj was » 
stated to the plaintiff by the said Mathura Prasad and 
the first defendant before the money was lent to them. 

4, The said Mathura Prasad died on th^ 3rd of 
February, 1910. 

5. The sum now due under the said mortgage 
is Rs. 10,094-14-3. 

(As in paras. 4 ^ o of Form No. 1.) 

The plaintiff claims that the property set forth in 
the schedule hereto may be sold by the authority of the 
court for the purposes of realising the said sum of 
Ra. 10.064-3. 


No. 41.— HINDU LAW— INHERITANCE. ^ 

(Facts taken from Debi Mangal Prasad against Mahadeo 
Prasad, 34 Alld , 234). 

(.TitU.) 

1. The plaintiff is the only son of Sheo Pratap 
Singh, deceased, the eldest son cf Gaya Prasad Singh 
of Zamindar. The first defendant is the second 
son of the said Gaya Prasad Singh, the second, third, 
fourth and fifth defendants are the sons of the first 
defendant. The sixth defendant is the third son of 
the said Gaya Prasad Singh and the' seventh defendant 
is the son of the 2nd defendant. 

2. The said Gaya Prasad Singh and his said sous 
were the members of a joint Hindu family. The said 
family was governed by Abe Mitakshara Law and is 
still joint. On the day of the said Gaya Prasad 
Singh died leaving his widow Dulhan Sahibzad Kun- 
wari, bis said son Sheo Pratab Singh, and the plaintiff 
and the first and sixth defendants survivinc him. 
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3. Oa the day of the said Sheo liPratap 

Sing^, father of the plaintiff died. 

4. On the 4th January, 1893 in the court of the 
plaintiff, being then a minor, brought a suit (No. ) 
by his mother as his next friend for partition of the 
shares in the ancestral property of the said Gaya Prasad 
Singh against the first and sixth defendants. The 
said Dulhan Sahihzad Kunwari was afterwards made a 
defendant in that suit on her own application. At the 
time of the said suit the second, third, fourth, fifth and 
seventh defendants had not been born. In the said 
suit the court partitioned the said ancestral property 
into four shares and awarded one share to each of the 
parties to the said suit. 

0 . O'a the 19th November, 1900, the said Dulhan 
Sabibzad Kunwari died. At the date of her death she 
wits in possession of the property set out in the schedule 
hereto. The said property represented the share 
awarded to her instead of maintenance in the suit 
mentioned in paragraph 4. 

6. Oh the death of the said Dulhan Sabibzad 
Kunwari, the defendants took the possession of the 
whole of the said property, and are still in the posses- 
sion of it, and claim to retain the whole of it against 
the plaintiff. 

(.As in pnrfli, 4 and^ 5 of Form No. 1). 

[The plaintiffs claim possession of the said property. 

42.~SUIT TO SET ASIDE AN ADOPTION. 

[Facts taken from Dharam Knnwar against Balwant 
Singh, I. L. R. 3^ Alld., 398 (P. 0.)] 

{TiOe.) 

1. The plaintiff is the only widow of Raja Raghubir 
Si^gb, who was the owner of the L^dhura Raj, de- 
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ecribe(i in the schedule hereto, in the district of Saha- 
ranpur in the United Provinces ; and the defendar/jt is 
the son of Ram Niwas, a zamindar in the said district of 
Saharanpur. The defendant claims to he the adopted 
son of the said Raja Raghubir Singh. 

2. Raja Raghubir Singh died on the 25th of April 
1868. On that date no child had been born to him. 
On or about the 12th of April 1868 he charged the 
plaintilT, that if after his death she gave birth to a 
daughter, or if she gave birth to a son and that son died, 
to adopt some boy to him and if that boy died during 
the lifetime of the plaintiff, he verbally authorised and 
gave power to the plaintiff to adopt another boy, 

3. On the 16th of December, 1868, a son was born 
to the plaintiff, and that son died on the Slat of August 
1870. 

4. In 1877, the plaintiff, in exercise of the authority 
given to her as stated in paragraph 2, adopted a boy 
named Tofa Singh ; but that boy died in 1879. 

5. In 1883, the plaintiff adopted another boy named 

Ram Swarup in exercise of the said authority ; i)ut that 
boy died in 1885 (a) » 

6. On the 2nd of June, 1898, the plaintiff entered 

into a written agreement tvitb the said Ram Niwas, the 
father of the defendant, that she might adopt one of his 
two sons, namely the defendant or another son named 
Tungal Singh. * 

7. On the 13th January, 1899, the plaintiff executed 
a deed in which it was stated that she adopted the 
defendant as a son to the said Raja Raghubir Singh ; 

(a) The facts in paragraphs \ and 6 are material because of 
the averment in paragraph 9. If it were not for that, it would 
not matter whether there had been earlier adoptions or not, 
unless the plaintiff asserted that one of the adopted sons was 
alive on the 13th of .January, 1899. 
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an(i on the eame day tbfi said deed was registered in the 
registry of the district of Saharanpur. 

8. The plaintifE is a pardanashin lady, and never 
understood the contents of the said deed of the 13th 
January 1899, and did not know that it purported to be 
a deed of adoption. When she executed the said deed 
she had no legal or independent advice. 

9. Alternatively the plaintiS will contend that under 
the" authority to adopt given to her by her said husband 
as stated in paragraph 2 the plaintiff was only given 
authority to adopt two sons sucoeasively to her said 
husband and that the said anthority to %dopt was ex- 
hausted when she adopted the said Ram Swamp and 
that the adoption of the defendant is void. 

" (A, in parols 4 and 5 of Form No. I.) 

a The plaintiff claims : -(i) a declaration that the said 
deed of the 13th January 1899 is void and that the 
defendant is not the adopted eon of the said Raja 
Ragbubir Singh (ii) that the defendant be ordered to 
surrender possession of the said Landhura Raj to the 
plaintiff, (a) 

I 

48.— SUIT BETWEEN TWO PVUTIBS. EACH CLAIMING 

TO BE THE ADOPTED SON OF THE DECEASED 
OWNER OF MOVABLE AND IMMOVABLE PROPERTY. 

' ( Title.) 

1. The plaintiff was born the son of Tarif Singh, 
caste Jaini, residing in K, and is now the adopted 
son of Qabul Singh deceased and the defendant is a 

(a) In this plaint there was also an averment. The plaintiff 
never executed any deed adopting the defendant. “ The sicna* 
ture and seal on the deed of 13th January, 1899 are not, and 
neither of them is the (plaintiff’s signature or seal ” ; but this 
' p^a could not be supported and was abandoned at the trial. 
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minor Son of Cbandan Lai deceased and claidis to be tbe- 
adopted son of tbe said Qabul Siugb. ,9 

2. The said Qabul Singh, the said Cbandan Lai and' 
Ramji Lai (mentioned in paragraph 8) were the sons of 
Kanbaija Lai deceased, caste Jaiiii of M. 

3. The said Qabul Singb shortly before the death 
separated from his father’s family and went to reside 
at K. in the district M. 

4. The said Qabul Singh died on the 15th of March, 
1911. His wife Musammat Gomi and his daughter 
Muaammat Manga survived him. He left no natural 
born or adopted child or descendant except the eaid 
Musammat Manga- 

5. At the date of his death thi^ said Qabitl Singh 
was the sole owner of the immovable property specified 
in schedule A hereto and also of the cash, ornameuts atnd 
clothes specified in schedule B hereto, and at that time 
he was carrying on alone a mcneydending business. 

6. Five or six days before bis death the said Qabul 
Singh directed the said Musammat Gomi to adopt a son 
to him from among the brotberhoi^d after bis death, (a) 

7. After the death of the said Qabul Singh the said 

Musammat Gomi entered anto possession of bis said pro- 
perty. On the 5th day of June 1912, her name was 
registered in the Kbewat in respect of the property 
specified in schedule A hereto in the tjourt of the Assist- 
ant Collector, Tehsil A, district M. On the 25th of 
February, 1913, in the Court of Munsif of M, a 
succession certificate was issued to the said Musammat 
Gomi in respect of the de^ts due to the said Qabul 
Singh, in connection with his said business as a money- 
lender , 

(a) The place where,^nd the time tha direction was given 
should be stated as^irecisely as possible. 
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8. By a’ deed, dated the 28th of .]i[arch, 191*1, and 
regiftered on the 30th or March 1911, made between 
C. Gr. S., Zamindar of S. K., ite., and the eaid Ramji 
Xial, Giri Lai, son of the said Ohandan Lai deceased, 
and the defendant the said 0. G. S. acknowledged that 
he had borrowed the sum of Rs. 39,000 from the afore- 
-said persons in equal proportions of one- third each and 
hypothecated his property specified therein as security 
for the payment of the said debt. No part of the said 
sum had since been repaid by the said 0. G. S. and the 
sum now due under the said deed is Rs. 50,000. 

9. One-third of the said money was in fact lent to 
the said C. G. S. by the said Musammat Gomi and not, 
as stated in the said deed, by the defendant, and the 
'nameot'ihe defendaot was put in the said deed as 
creditor and mortgagee without the knowledge or con- 
'Stint of the said Musammat Gomi. 

10. On the 3rd of February, 1915, the said Musam* 
mat Gomi in obedience to the directions given to her 
by the said Qabul Singh as stated in paragraph 6 
adopted fhe plaintiff at a meeting of the brotherhood of 
the said Qahul Singh ut Katuli and performed all the 
rites necessary for the adoption of the plaintiff and on 
the same day executed a deed* adopting the plaintiff. 
The said deed of adoption was registered on the 4th of 
February, 1915 by the said Musammat Gomi in the 
'Registry of the Sub-Registrar of J. 

11. On the 10th day of April, 1916, the said Ma- 
eammat Gomi died. 

12. On the 12th day of*- September, 1916, the de- 
fendant claiming to be heir of the said Musammat Gomi 
procured his name to be entered in the Khewat in the 
court of Assistant Collector, efe., as the owner of the 
jjioperty specified in schedule A IJereto and after 
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the death of the said Musammat Gomi the defendant 
took possession 6f the property specified in schednfe B; 
hereto. 

(4s in parag 4 and 5 of Form No. I.) 

14. The plaintiff claims : — 

(i) A declaration that the plaintiff is the adopted- 
eon of the said Qabul Singh and that the defendant 
nerer was adopted by the said Qabnl Singh, (ii) fiat 
the defendant be ordered to give the plaintiff pos- 
session of the property specified in schedules A and 
B hereto, (iii) Rs. profits of the said 

property from *12th September 1916 to the date of this 
suit, (iv) that the deed of 28th of March, 1911, men- 
tioned in paragraph 8 be rectified by sut^tituting 
the name of the said Musammat X^omi as a creditor 
instead of the name of the defendant and (v) a declar^i- 
tion that the defendant is entitled to one-third of the 
money now due under the said deed. 


No. 44.— IMPLIED AGREEMENT TO PARTITION. 

In or about the {gtate date as accurately as possibW)' 
the said [names of persons then entitled to make a partition) 
entered into possession of separate shares of the pro- 
perty set out in the schedhle hereto, namely, the said 
A took the property of Nos. 1 to 4 in the said schedule, 
the said B took the property Nos. 5„ and 6 and one- 
half of the property No. 7 in the said schedule. The 
said C took, etc. Each of the said shares was subse- 
quently treated as the separate property of the person 
taking it as stated above, and on the death of the 
said A on (date) and the saiAC on (daf«) his ahare was 
treated as his separate property. 

• ANOTUER FORM 

Since the tha income of thi property set 
in the schedule hes-eto was paid to, and its expenses or"" 
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■outgoings (is*ic/t as revenue, etc.) were always paid by 
the paid {names of persons that were entitled to effect a 
partition) ia fixed' proportions, namely, one-fourth by 
the said A, etc-, and after the death of the said A on 
the (date) his share of the said income and expenditure 
was paid to or by those who would under the rules of 
[Hindu Law be entitled to inherit his separate property, 
namely (y«« names). 

" (.For particulars of other transactions which might 
also be pleaded as evidence of a partition, see Chapter 
IX). 


No. 45.— UAHOMEDAN LAW, WAQF. 

(Title,) 

1. The following statement shows the relationship 
between the parties to this suit. All the parties are 
descendants of. or are or were married to the descend- 
ants of Z. A. K. The said Z- A. K. had five sons and 
no daughters and left no widow surviving him. Before 
any of tfie events to which this suit relates the first son 
of the said Z. A. K. died leaving no widow or descend- 
ants. The second son, Shakur, is now dead. ' Defendant 
No. I is his widow and defend&nts Nos. 2 to 8 are his 
children. The third son of the said Z. A. K. is dead 
•and the plaintiff is and was at the time of the events 
to which this suit relates his sole representative. The 
fourth son of the said Z. A. K. G-hafur, is now dead. 
•Defendant No. 9 is his widow. At the time of his death 
none of his descendants were living. The fifth eon of 
the said Z. A. E- is dead«, Latif,- deceased, was his 
■eldest son. Defendants Nos. 10 and 11 are widows of 
the said Latif. Defendant No. 12 is tho daughter of the 
said Latif by defendant No. 11. The oth son of the 
?§aid Z. A. E. left one other child, Azm The sa'd Aziz 
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died Ob July 28th, 1897, and defendant No. 13 is his 
<^aghter by defendant No. 10 who was first married to ' 
him and after his death married the said Latif. 

2. The said Z. A. K. was, and his male descend- 
ants are, subject to the Hanafi School of Muhammadan 
Law. 

3. All the defendants except the 13th claim shares 
in the property of the said Latif. The 13tb defendant 
is made a defendant in the suit on account of the facts 
etated in paragraph 11. 

4. The said Latif was on the 16th of April, 1909, 

the owner of the property enumerated in Schedules A 
and B hereto. On the said date the said Latif by a 
deed of waqf registered on the 26th of Apgil 1910, 
dedicated all his property to God and appointed him- 
self mutwalli for life of the said wagf, „ 

.5. By the said deed of loagf, the said Latif con* 
ferred upon the said Ghafur the power to appoint 
mutuxiUi or mutiaallU of the said wuqf after the death 
of the said Latif. , 

6. From the 16th of April, 1009, till the date of 
his death the said Latif remained in possession of the 
said viaqf property and Tcarried out and fulfilled all 
the objects and purposes of the said waqf. 

7 On the 7th of September, 1909, the said Latif 
died. 

8. On the lOtb of October, 1909, the said v Ghafur 
in exercise of the power conferred on him by toe said 
deed of wag/, appointed the plaintiff and the said Shakur 
mutwaUis of the said waqf and by an instrument of 
tanliat executed on the same day, the plaintiff accepted 
the oStoe of mutwalli. The said , Shakur refused to 
accept the said office And never accepted it. 
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9. TheeplaintiS under the directions of the said 
Gha^ur took possession of the loaqf property as mv\~ 
walli and on the 12th of December, 1909, presented an 
application for mutation of names in the court of 

10. The said Shakur opposed the said application 
and the said Ghafur directed the plaintiff to withdraw 
his said application in order that the said Ghafur and 
the plaintiff might negotiate with the said Shakur for 
a settlement and induce him to withdraw bis objection. 
The plaintiff in obedience to such direction withdrew 
bis said application, (a) 

11. Shortly after the execution of the said deed of 
voaqf mentioned in paragraph 4, the said Latif executed 
a lease to the 10th, 11th, 12th and 13th defendants and 
to the saW Shakur of the property numbered 8, «*«., in 
Schedule A hereto. By the said lease a share in the 
jStoperty comprised in it is given to each lessee for his 
or her life subject to a condition that any lessee who 
disputes the validity of the said waqf shall forfeit bis or 
her interest under the said lease. 

The said defendants and the said Shakbr have each 
of them disputed the Validity of the said utaqf. 

12. The said Ghafur died jn April, 1915, and tl^e 
said Shakur died on the 1st of August, 1915. 

13. On the day of the first, second, 

third, fourth, fifth,* ninth, tenth, eleventh and twelfth 
defendants procured mutation of names in their favour 
in the court of in respect of the proper- 

ties enumerated in Schedules A and B hereto, and 
Schedule C hereto , shows the profits derived by 
them from the said properties from that date down to 
the date of the institution of this suit. The plaintiff 

(a) This paragraph contains only matter of inducement 
'CO 'show the connection between paragrapl^ 9 and 13. 
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does eot know how the 6th, 7th and 8t1i defendants « 
have de|lt'with their claims to the said property.^'^ 

14. In a suit numbered ' in the cfourt of 
‘brought by the second defendant and others as plain- 
tiffs against the plaintiff and others as defendants to 
recover certain property iu the villages of Cbakethal 
and Xakethal, it was decided that the said property 
was held by the defendant (the plaintiff in this £uit) 
benami for the said Latif and the said Sbakur in equal 
shares, but that the suit was barred by section 66 of 
the Code of Civil Procedure and in the said suit it was 
also decided ^that the said wagf created by the said 
Latif was valid and enforceable. 

15. The plaintiff has retainet^ for himseifs the share 
of the said Shakur of the property in dispute in the 
said suit. He has not exercised his right to the share 
of the said Latif in the said property ; but has included 
it in the property in Schedule A hereto (numbers £2 
and 23) and has held and managed it as vtaqf property. 
If it is decided in this suit that the said waqf jp invalid, 
the defendant reserves his rights over the said share of 
the said Latif. 

16. The plaintiff is^Iambardar of the villages in 
which the pro))erty enumerated in Schedule B hereto 
is situated. As such lambardar he collects the profits 
of the said property and as mutwidli be deposits the 
said profits in the treasury of the said vaqf and applies 
it to the objects of the said uiaqf. 

(As in paras, 4 and 5 of Form No. 1 ) . 

The plaintiff claims : — 

(а) A declaration that the waqf mentioned in 

paragraph 4 is valids- 

(б) Possession as mutwaUi of tjie said waqf of the 

property iu Schedule A hereto and posSfes^- 
sion oP the property in Schedule B heretoT 
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iflhis court decides that he is not already 
in possession of it. 

(c) A declaration that the lease mentioned in 

paragraph 11 is forfeited and possession 
of the property comprised in it from the 
lessees. 

(d) Bs. on account of mesne profits as shovrn 

in Schedule C hereto. 


Bo. 46.— UUHiUSf ADAN LAW. DOWER. 

(Title). 

1. The plaintiff is a widow of I- Y. Khan of J. 
The first and second defendants are daughters of the 

I plaintiff hndof the sa'd I. Y. IChan. . The third defend* 
ant is another widow of the said I. Y. Khan and the 
fourth and fifth defendants are the/ children of her and 
of the said I. Y. Khan. The second plaintiff is the 
assignee of half of the Bubject*matter of this suit. 

2. On the 6th of May, 1916, the said I. Y. Khan 
died intestate at J, leaving the first plaintiff and the 
defendants his heirs. ^ 

3. At the time of his death the said 1. Y. Khan 
was the owner of the propertied enumerated in Schedules 
A and B hereto. 

4. In March 1899 at his residence at J, the first 
plaintiff married the said I. Y. Khan, and it was 
agreed between her and the said I. Y. Khan before her 
said marriage that she should have a deferred dower 
of Rupees one lakh. Except as shown in paragraph 
7 no part of the said dower' has yet been paid. 

5. The first plaintiff and the defendants took pos- 
session of the property of the said I. ' Y. Khan shown 

' in Schedule A hereto ; but the ^fourth defendant took 
sole possession of the property shown in ■ schedule B 
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hereto, j The latter property is worth Rapees twelve 
thousand • • 

6. On the 18th o( October 1918, the first plaintifi 
by a deed of sale transferred one*half of her said dower 
debt to the second plaintiff. 

7, The plaintiffs have deducted from the said dower 
debt Rs 6,250 being 5/80th of one lac. This . deduction 
is made in respect of the first plaintiff's share in the 
property of the said I. Y. Khan, as one of his hefhs 
under Muhammadan Law, 

in paragraphs 4 and 5 of Form No. 1), 

The plaintitfa claim - 

(1) The sum of Rs, 94,750 or such sum as the 

Court may find to be due to the first plaintiff dower 
with interest at 5 per cent, from the%th May, 1919 till 
payment, « 

(2 ) As against the fourth defendant, possession of 
o/80th of the property shown in the Schedule B hereto 
or 5/SOth of the value thereof as stated in paragraph 4, 


No. 47.— PRE-EMPTION. 

Olalm based on custom, 

(Title.) 

Plaintiff ... (Pre-emptor) 

Defendant •... {Buyer) 

1. At the time of the transactions mentioned in 
paragraph 3 the plaintiff and A. B. {seller) were 
zamindars and co-sharers in Mahal Village 

Pargana and the plaintiiff still is a'cn-shafer and 
zamindar therein, (ff the suit is brought to pre-empt 
properties in different villages, say : ‘‘ in the villages 
and mahals set out in schedule A ber^o”.) The defend- 
and was then a straager^and had no share in the said* 
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village ; (br state hou the plaintiff's right is superior to 
tbfcdefendant’s e. g., “ the plaiatlS and the said A. B. 
were then co-sharers in the mahal mentioned in para- 
graph 1 and the defendant was then a co-sharer in. 
village mentioned in paragraph 1, but not in the said 
mahal”). (a). 

2. At the time of the said transaction the said A. B. 
was the owner of a three anna share in the said mahal, 
(or, at the time of the said transaction the said A. 6. 
was the owner of the properties specified in schedule 
B hereto.) 

3. On or about (give exott date if possible) the s^id 
A. B. contracted to sell to the defendant and by a sale- 
deed, dated and registered on (date) at sold and 
transWred to the defendants his said share in the said 
mahal (or “the properties set out in Schedule B hereto”! 
or “ the properties numbered 1, 10 and 15 in the 
schedule hereto”)- 

The consideration stated in the said deed is Rs. (() 

4. ‘ A right of pre-emption as between co-sharers in 

the said mahal existed at the time mentioned in para- 
graph 2, and still exists, and is thus stated in the 
wajib-ul-arz prepared at the settlement of (>et out 

the entry in the wajib-ul-arz.) 

or 

t 

The existence of a right of pre-emption in the said 
mahal was recognised by a final decree passed on (daU) 

in suit No. in the Court of («) ' 

4 

(a) See the Agra Fre-einption Act (No. XI of 1922), s. li 

(b) (If the amount of the price is not disputed, say, “forltt 

”;-but this would be an admission that the price vul 
not fictitious, see' para. 5 below.,) 

(c) See the Agra Pre-emption Acti(No- XI of 1922), s. 6. 
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J 

‘5. T^e price .stated in the sale-deed mentioned in 
'paragraph 8 is overstated in order to defeat claims *tb 
pre-empt the lands transferred thereby. The price 
actually paid was Rs. (or, if the plaintiff does not know 
the price actually paid, say “ The plaintiff will contend 
that the price paid was the value of the said lands 
which is Rs. and no more.”) (a) 

6. The plaintiff first heard of the transaction men- 
tioned in paragraph 3 on or about (date) and immediately 
offered to pay the said price (or, the value of the land as 
stated in paragraph 5) to the defendant and demanded 
po-«session from Ihe defendaut, which the defendant 
refused and still refuses to give to the plaintiff. 

7. The plaintiff is ready to pay such sum a§ the 
Court finds to be the price actually patH by the defend- 
ant to the said A. B. for the land transferred by the 
eaid sale-deed, tb) 


No. 48 — CL41K BASED ON UUHAMBADAN LAW. 

1. Allege that plaintiff and the seller are both Muham- 
madans. , 

2. Plead the contract to sell and the^sale by A. B. {the 
seller) to the defendant as in paragraphs of the preceding 
precedent and describe the property sold. 

3. At the date of the transactions mentioned in 
paragraph 1. the plaintiff was and still is% co-sharer in 

' the lands described in paragraph 1 (shaf i-sharik) or the 

F ownerof (de« 0 rt&« land) across which the said A. B. bad 
. an easement of bringing water along a watercourse to 
'irrigate the lands described in paragraph 1 (shafi-i- 

(a) This averment is annecessacv if the plaintiff does not dis- 
pute the amount of the price. , 

(b) This averment is unnecessary if the_ plaintiff does not , 
dispute the amount of t^ price. 
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(> 

klu^lleet) or the owner of (describe land) bordering on the 
lauds described in paragraph 1 {shafi~i-jar). 

4. Immediately on hearing of . the sale mentioned 
in paragraph L the necessary talabs were performed by 
the plaintiQ. 

Remaining paragraphs as in the preceding precedent, 

PETITIONS IN MATRIMONIAL CASES, (a) 

No. l.-PETITION BY HUSBAND FOR A DISSOLUTION 
OF MARRIAGE WITH DAMAGE AGAINST A 
CO-RESPONDENT, BY REASON OF ADULTERY. 

(5e« sections 10 and 34 of the Indian Divorce Act)^ 

Between A. B., petitioner and C. B., respbndent, and 
I X. Y., co-respondent. 

In the (High) Court of 

To the Hou’ble Mr. Justice (or, To the Judge of). 

The day of 1925. 

The petition of A. B., of 

Sheweth, 

1. That your petitioner^was on the day of 

one thousand nine hundred and , lawfully 

married to C. then C. D., spinster, at 

(a) We have selected, for the assistance of the pleader, some 
of the few precedents contained inV the Schedule of Forms to 
the Indian Divorce Act, (Act lY of 1869). These are statutory. 
Why they are seldom or never used in the districts courts it 
is impossible to suggest, unUss it be that pleaders do not know 
of their existence. We have added to them, with certain 
modidcations, further examples from Dixon’s ''Divorce Law 
and Practice' in England,” which a practitioner should never 
'-rail to consult if he can procure a ctipy. , A genuine attempt to 
follow these examples will avoid all lisk^jf serious error. 
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o 2. That after (or, from the date of) the* said marri- 
age, your petitioner lived and cohabited wit^ his 
said wife at >and at , in , 

and lastly at , in , and that your 

petitioner and his said wife have had issue of their said 
marriage, five children, of whom two sons (a) only 
survive, aged respectively twelve and fourteen years. 

3. That during the three years immediately pre- 
ceding the day of one thousand nine hundred' 

and , X Y, was constantly, with few exceptions, 

residing in the house of your petitioner at afore- 
said, and that on divers occasions during the said 
period, the dates of which are unknown to your peti- 
tioner, the said C. B- in your petitioner’s said house 
committed adultery with the said X. Y. ^ 

4. That at the time of their said marriage, your 
petitioner and the said 0. B. were and still are Ohns- 
tians (or and your petitioner, still is a Christian). 

5. (a) That your petitioner was born in British 

India and has always lived there and now resides 
at in the district of 

^ That your petitioner came to British India in the 
year , and settled there with the intention of 

making it his permanent home, and^ow, etc. 

or 

That your petitioner’s domicile (b) is in England. 

6. That no collusion or connivance exists between 
your petitioner and his ftaid wife for the purpose of 

(a) The names> should be stated. 

(o) !^or the rules concerning domicijp see the note at the end 
of this book. 
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obtaiding a ^issolutioa of their marriage or fol* any 
(Other |)urpoBe. 

Your petitioner, therefore, prays, etc. (See page 204). 

{signed) A< B. 

FORM OF VERIFICATION 


T, A. B., the petitioner named in the above petition, 
do declare that what ia stated therein is true to the best 
pf my information and belief* 


No. 2.--PETITION liY WIFE FOR DISSOLUTION OF 
MABBI16B. 

{See section 10 of, the Indian Divorce Act). 

Betweeii A- B., petitioner, and 0. B. respondent, 
rest of Heading as the No. 1), 

'Tbe petition of A. B., of , 

Sheweth, 

1. That your petitioner was on the day of 

19 , lawfully married to C. B. (state whether - the wife 
was then a wiioto or a spinster) at {Here slate where the 
marriage took place) , ' 

% 

2. That after the said mawiage your petitioner 
lived and cohabited with her said husband at 

and that your petitioner and her said husband have 
had as issue of their haid marriage two children ; namely 
(Here state the names and ages of the children (if any) of the 
marriage), 

3. That on the day of ,19 > 

other days between that day afid (a) the said C. 

at , the district of , committed 

adultery with R. 8 ; 

(a) Here state the dattf of the latest act adultery alleged. 
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4. That in and during the montha of, Jaiiuary, 

February and- March, 19 , the said R. S., frequently 
visited the said C. D. at , , and on divers of such 

occasions committed adultery with the said 0. D. 

5. [ffere allege tveh other oct« on the part of the 
husband, sueh as cruelty or desertion, as will, when coupled 
with adultery, entitle a wife to a divorce.'] (a). 

6. (As in paragraph 4 of Petition No. /), 

7. (Allege the petitioner’s husband’s domicile and that 
he resides within the jurisdiction of the Court as the para- 
graph 5 of Petition No. J). ib) 

8. [As in paragraph 6 of the preceding form.] 

Your petitioner therefore humbly prays. 

That your, lordship will be pleased to decreet^ 

(Here set out the relief sought), ^ 

And that your petitioner may have such further 
and other relief in the premises as to your lordship 
may seem. meet. ' 

(Petitioner’s signature.)^ 

Form of Verification, ISee No. I. , 


No. 8.— PETITION FOB 'DECREE OP NULLITY OP 
MABBIAGE. 

(See section 18 of the Indian Divsrce Act.) 

(Heading as in No, 2.) 

The petition of A. B., falsely called A. D., 

Shewbth 

1. That on the day of , one thousand^ nine 
hundred and , your petitioner, then a s pinster 

(a) See p. 240, el seg, 

(i) The domicile a wife is that of Her husband. 
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eighteen years of age, was married in fact, chough 
not '9 law, to 0. D , tlien a bachelor of about thirty 
years of age, at o 

2. That from the said day of , one 

thousand nine hundred and , until the month 

of , one thousand nine hundred and , your 

petitioner lived and co-habited with the said C. D., at 
divers places, and particularly at aforesaid- 

3. That the said C- D., has never consummated the 
said pretended marriage. 

4. That at the time of the celebratioo of your peti- 
tioner’s said pretended marriage, the said C D. was, by 
reason of his impotency or malformation, legally in* 
competejit to enter into the contract oi marriage. 

5. - in parapraph 4, p. 196.) 

(3. {State respondent's residence), 

7. That there is no collusion or connivance between 
your petitioner and the said 0. D. with respect to the 
subject of this suit. Your petitioner therefore prays 
that this (Hon’ble) Court will declare that the said 
marriage is null and void. 

{Signed) A. B. 

Form of Verification : See No, 1. 

The above is the form given in the schedule to the 
Indian Divorce Act. In an English petition, which, in 
this respect, seems more suitable, paragraphs 2, 3 and 
4 and the prayer would run thus 

2. That your petitioder and the respondent have 
from that time until shortly before the commencement 
of this suit, and for more than three years, nam^y, for 

years, lived and cohabited togethe.'. 

3. That the said was at the time of the said) 
piihrriage, and has ever since been,, wholly unable to- 
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. conaumma,te the said marriage, by reason 3f the malfor- 
mation (or, the frigidity and impotence) of hiaparts" 
of generation. • 

4. That the said malformation (or, frigidity and 
impotence) of the said is wholly incurable by 

art or skill. 

Your petitioner therefore humbly prays — 

That your lordship will be pleased to decree^ that 
the ceremony of marriage celebrated as aforesaid be- 
tween your petitioner and the said is null and void, 
and that ycmr petitioner is free from all bond of 
marriage with th.e said ; and that your petitioner 
may have such further and other relief in the premises 
as to your lordship may seem inept. i 


No. 4.-PBTITI0N BY WIlfE FOR JUDICIAIi 
SEPARilTION ON THE GROUND OF HER 
HUSBAND’S ADULTERY. 

{See section 22 of tlue radian i?ioorce Act). 

{Heading as in Ko. 2.) ^ 

The petition of C. B., of ’ , the wife of A. B. 

Sheweth 

1. That on the day of , one thousand 

nine hundred and , your petitioner, then 

C. D , was lawfully married to A. R at the Church of 

in the 

2. That after her said marriage, your petitioner 

cohabited with the said A. B. at and at , 

and that your petitioner ^nd her said husband have 
issue living of their said marriage, three children, 
namely, etc. , 

3,. That on (Jivers occasions in or about the 
months of AugtSjf, September, aftd October, one fhou- 
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sand nine hundred and , the said A. B., at a^ore- 
feaid committed adultery with E, F., who waa then 
living in’ the service of the said A^. B. and your petitioner 
at their said residence at aforesaid. 

4. That on divers occasions in the months of Octo- 

ber, November and December, one thousand nine hun- 
dred and , the said A B., at aforesaid, 

committed adultery with G. F., who was then living 
in the service of the said A. B. and your petitioner at 
their said residence at aforesaid- 

5. (As in paragraph 4, p. 198.) 

6. (State respondent's residence). 

7. That.no collusion or connivance exists between 
your petitioner and the said A, B. with respect to the 
subject of the present suit 

Your petitioner therefore prays that this (Hon’ble) 
■Court will decree a judicial separation to your pe- 
titioner from her said husband by reason of his afore- 
said adultery, 

, (Signed) 0. B. 

(I^orm of Verification ; See No, 1), ' 


No. 5.— PETITION FOR A JUDICIAL SEPARATION 
BY REASON OF CRUELTY. 

(See section 22 of the Indian Divorce Act.) 
(Heading as in No, 2,) 

The petition of A, B, (Wife of 0, B.) of 
Sheweth, ' 

That on the day of ,.one thousand 

nine hundred and ^ your petitioner, then A. D., 
spinster, was lawfully married to G B, at . 
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Tl^at ,from her said marriage, jour petitioner 
lived and cohabited with her said husband at untiS 
the day of a , one thousand nine Tjundred 
and , when your petitioner separated from her 

said husband as hereinafter more particularly mentionep 
and that your petitioner and her said husband have had 
no issue of their said marriage, (or state number, names 
and ages of children. 

3. That from and shortly after your petitioner’s said 
marriage, the said C. B. habitually conducted himself 
towards your petitioner with great harshness and 
cruelty, frequently abusing her in the coarsest and most 
insulting language, and beating her with his fists, with 
a cane, or a whip or with some similar weapon. 

4. That one evening in or sfbout the month of 

one thousand nine hundred and , the said C. B'. 

in the highway and opposite to the house in which^your 
petitioner and the said C, B. were then residing at 
aforesaid, endeavoured to knock your petitioner down, 
and was only prevented from doing so by the inter- 
ference of F. D., y(iur petitioner’s brother. ’ 

5. That subsequently on the same evening, the said 
^C, B. in his said hotjse at aforesaid, struck your 

petitioner with his clenched fist a violent blow on her 
face , 

6. That on one Friday night an the month of 

one thousand nine hundred and , the said C. B. 

in , without provocation, threw a knife' at your 

petitioner, thereby inflicting a severe wound on her right 
hand. 

7. That on the afternoon of the day of. » 

one thousand* nine hundred and , your peti- 

tionpr, by reason of the great and continued cruelty 
practised tow^ds her by her isaid husband, withdrew 
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with asaistanQe from the houae o£ her said huabarid to 
i/the house of her father at , that^ from and 

after (he said dqy of , one 

thousand nine hundred and ,your petitioner 

has lived separate and apart from her said husband, 
and has never returned to his house or to cohabitation 
with him 

8, (As in paragraph. 4, p. 196.) 

9i {State renpondent'i rettdenee). 

10. That there is no collusion or connivance between 
your petitioner and her said husband with respect to 
the subject of the present suit. 

Your petitioner, therefore, prays that this (Hon’ble), 
Court will, decree a judicial separation between your 
petitioner and the said* G. B. and also order that the 
sai(J 0- B. do pay the costs of and incident to these pro- 
ceedings. 

[Signed) A. B. 

Form of Verifieation ; See No. J. 


^0. 6 — ALLEGATianrS OF OTHER GROUNDS FOR 
DIVORCE OR SEPARATION. 

Desertion . — That on or about the day of 

19 , the said C. D. deserted your petitioner without 

reasonable excuse, end from that time down to the 
present, being for the space of two years and upwards, 
has continued to desert your petitioner. 

Cruelly . — That in or about the month of , 19 
at No. , Street aforesaid, the said C. D. struck 
your petitioner in her face with his clenched fist and 
knocked her down. 

That on the day of in the said year, 

at th^eir residence as ai&resaid, the said C, D, violently 
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:assaultt)d your petitioner and dragged her out of bed " by 
the hair of her headi and kicked her, and threatened to 
■kill her. 

^a6it.~That in and during the years 19 and 19 
at their residence as aforesaid, the said C, D. has habi- 
tually used abusive, offensive, and threatening language 
to your petitioner and beaten her. 

Fear of bodily injury ; —That in consequence of the 
above treatment your petitioner was in daily fear of her 
life or of some serious bodily injury. 

i 

Withdrawal from cohabitation . — That under the cir- 
cumstances aforesaid your petitioner was on the. > 
day of compelled to with(jraw from Cohabita- 

tion with the said C. D, for her own safety : that the 
respondent, by a solemn promise that be would trejit 
her kindly for the future, induced her t.o return to 
cohabitation : that upon your petitioner doing so, be 
again treated her with violence and cruelty, and that 
in consequence of his said conduct jour petiti 9 ner was 
again compelled to withdraw from cohabitation with 
■the said respondent, and has lived separate from him 
since her said withdrawal to the present time. 

Charge of assault before a magiitrale , — That by reason 
■of the said G D.’s violence your petitioner was com- 
pelled to seek the protection of the law, and that 
accordingly, on the , day bf last, the said 

<7. D. was. taken before , the magistrate 

presiding at i and was by him bound over to 

keep the peace towards your petitioner for a space 
of months 

S 

Ineegtuous adultery . — That on or ^bout the day 

of ■?, , and on other days between that day 
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an'd c , the said C. D • at , in th^ district 

of .committed incestuous adultei‘y with M. N.,. 

a niece of your petitioner. . 

Rape . — That on the day of , in the 

year 19 , at .in the district of ■ the 

said C. D. committed a rape upon the person of 

Bigamy with adultery . — That on the day 

of 19 . at , in the district 

of , the ceremony of marriage was duly per- 

formed between the said respondent and one £. F., 
your petitioner, his lawful wife, being then alive, 
whereby the said respondent committed bigamy, and 
that from and after the above date, particularly on or 
about t^e day of , the said respondent 

and the said E. F., cohabited and adultery together. 


No. 7,-CLilM FOR DAMIGBS. 

That your petitioner claims from the said M. S’. 
as damages in respect of such adultery the sum of 
Rs. 15,000. 

No. 8.— PkAYEE. 

Your petitioner^ therefore humbly prays that your 
lordship will be jileased to decree 

Divorce.— That the said marriage of your petitioner 
with the said G. D, may be dissolved. 

Judicial separation.— That your petitioner may be 
judicially separated from toe said C. D. 

Where there is a correspondent, whether damages are 
claimed or not . — That the said co-respondent may be 
, condemned in the costs of these proc':;edings. 
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j M.^plieable .in either ease . — That your peintioner may 
have the custodfy of the child (or, children), of the, ,Baid 
marriage! a) and that your petitioner may have such 
farther and other relief in the premises as to your lord- 
ship may seem meet. 

Prayer where damages are oZatmed.— That the' said 
condemned in such damages as may be 
awarded in respect of the said^dultery ; that the said 
damages be applied for the benefit of your petitioner 
and of the said children, respectively, of the said mar- 
riage, or otherwise as to your lordship may seem meet. 


No, 9— PETITION POE ALIUONY PENDING 
THE SDIT. ^ , 

(See section 36 of the Indian Divorce Act,) 

(Heading as in No. 1 or 2 as the ease may be.) 

The petition of C. B. the lawful 
wife of A. B. 

Shewbth, , 

1. That the said A. B. has for some years carried 

on the business of , at , and from such busi- 

ness derives the net anmlal income of from Bs. 4,000 to 
5,000, 

2. Thiit the said A. B. is possessed of plate, furni- 
ture, linen and other effects at his said house at 
aforesaid, all of which he acquired in right of your 
petitioner as his wife, or purchased with money he 
acquired through her, of the value of Rs. 10,000. 

3. That the said A. B. 7s entitled, under the will 
of his father, subject to the life-interest of his mother, 


(o) Here give tj>e ns^es of the children of whom the peti- 
tioner desires the chstody. 

A.— 14 
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therein, to property of the value of Ra. 5,000 or ‘some^ 
other considerable amount- 

Your petitioner, therefore, prays that this (Hon’ble) 
Oourt will decree such sum or sums of money by way of 
alimony, pending the suit as to this (Hon’ble) Oourt 
may seem meet. 

(Signed) 0. B. 


tTo. 10.— PETITION FOR RESTITUTION OF CONJUGAL 

RIGHTS. 

I 

(See section 32 of Indian Divorce ilct.) 

(Beading as in No, 2.) 

The petition of A. jg., of , 

Sheweth, 

1. That your petitioner was on the day of 

, 19 , lawfully married to C. B. at 

2. Th,^t after her said marriage your petitioner lived 

and cohabited with her said husband at , afore- 

said, and that there has been no issue of the said 
marriage. 

3. That the said did on the day of , 

19 » withdraw from cohabitation with your peti- 

tioner, and has ever since, without any just cause, kept 
and continued away from her, and has also refused, 
and still refuses, to render her conjugal rights. 

Your petitioner therefore humbly prays. 

That your lordship will b# pleased to decree that the 
said do take home and receive your petitioner as 

his wife, and render to her conjugal rights ; and that 
he pay the costa of all^ incident to this petition ; and 
that your petitioner may have such farther and other 
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^relief in tb^ - premises as to your lordshi'p may seem,^ 
meet. •> j 

{Signature of petitioner). 

WBITTBN STATEMENT OF DEFENCE. 

No. 1.— GENERAL DEFENCES. 

(a) Tr^erse. 

The defendant denies (or, does not admit) that {etate 
the facts denied or not admitted >. 

(b) Confession and avoidance. 

The defendant admits that {state the facts admitted) 
but says that ( state the additional facts on which the defend^ 
ant relies as absolving him from liability), , 

(a) Limitation. 

The plaintiff’s alleged cause of action is barred*by 
article— of the second Schedule of the Indian Limita- 
tion Act, 1908 

(d) Plea to the Jurisdiction. 

The court has no^'urisdiction to try this suit because 
(state the facts on which the defendant relies as ousting the jurist 
diction of the court. 

(e) Insolvency. 

On tho day 1925 by an order made in 

the Court of the defendaul; was adjudged an - 

insolvent. (Or) 

On the day of 1925 and after the plain- 

tiff's cause of action had accrued, which cause of action 
was a claim provable in insolvency, the defendant was 
adjudged an insolvent by an order made in the Court 
of and by another order of the said Court made 

on the. ' ' daypf 192.5 the defendant ob- 

tained his discha^'ge whereby be* was released fronfthe 
plaintiff’s said claim. 
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(/) Payment into Court. 

Ttfe defendant as to tbe whole of the Plaintiff’s claim 
(or, as to Rs. pan of the money claimed) has 

paid into Court the sum of Rs and says that 

that sum is enough to satisfy the plaintiff’s claim (or, 
as much of the plaintiff’s claim as is not hereby 
admitted.) 

(y) Be»-judieata. 

The plaintiff’s claim is barred by the decree in suit 
No. in the court of b-*tween (state the parties). 

(h) New matter of defence arising after the institution 
of the suit. 

Since the institution of this suit, namely on the 
day of ^ 1925 state the facts relied on), 

(i) Accord and satisfaction. 

tOn (date) it was agreed verbally (or, in writing) that 
tbe plaintiff would accept Rs. i or, would accept 

50 mds. of Debra Dun rice) from the defendant in dis- 
charge of the claim in respect of which tbe plaintiff 
sues in this suit, and the said sura was paid (or, the said 
rice was delivered) by the defendaot to the plaintiff and 
accepted by him on (date). 

(j) Set-off. 

The defendant is entitled to'^set-off Rs- [or, to 

a set-off equal to the plaintiff’s claim ; or, to a set-off 
equal to as much of<the plintiff’s claim as is 3ot hereby 
admited] for (here state the grounds of the set-off, e.g., for 
goods sold and delivered by tbe defendant to tbe plaintiff. 

Particulars are as follows : — 

Bs. a. p. 

January 25, 1925, SO matEnds of rice at Rs. 
per maund 

March 19, 1925, 35 maunds of bariey at 
Rs. '* per maund 


Total 
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I 

(^) Estoppel by words. 

On tho ■ day of 19 , ^ 

before the defendant bought the lands over which the ' 
plaintiff now claims a right of way) the plaintiff, (know- 
ing that the defendant was intending to buy the said 
lands) told the defendant verbally at (or, in a letter dated 
etc.) that (the plaintiff was not entitled to a right of way 
over the >aid lands.) The plaintiff thereby induced the 
defendant to pay Rs- more for the said land than he 
would have done if he had known that the plaintiff 
claimed a right of way over it ; (or to buy the said land 
which, and the defendant will contend that by 
reason of the said facts the plaintiff is estopped from 
(claiming a right of way over the said lands;. 

(1) Estoppel by conduct. > ' 

1. By a power of attorney dated, etc., the ^said 
{mortgagor) appointed the plaintiff am-mukhtar for her. 

2. The plaintiff executed the said mortgage-deed 
for and in the name of the said {mortgagor) as her mukh^ 
tar under the said power of attorney ; and in that capa- 
city he registered the said deed and received the naort- 
gage money on {date). ^ 

3. The plaintiff at the time when he executed the 
said mortgage-deed was aware of ^s contents, and by his 
acts and conduct as stated in paragraph 2 be represented 
to the defendant that he had no claim or title to the 
lands affected by the said mortgage (or, “that be had 
abandoned any claim that he might have to the said 
lands”) and thereby induced the defendant to lend Bs. 
upon the security of the said lands and the defendant 
will contend lihat. by reason of these facts the plaintiff is 

e * 

l*See also l^efenfte No. 31. 
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estopped from disputing the validity of the said port- 
gage.! 


< ( 

No. 2.— PERFORMANCE REMITTED. 

On {date) the plaintiff verbally (or, in a letter to the 
defendant dated ) informed the defend- 

ant that the plaintiff would not require performance of 
the contract alleged in the plaint.^ 


No. 3.-RE8G18S10N OF CONTRACT, 

On {date) the plaintiff and defendant verbally (or by 
a letter dated to the defendant, the plaintiff offered 
and by a letter dated the defendant) agreed 

to rescind the contract alleged in the plaint. 

, No. 4 —MINORITY. 

The defendant was born on {date) and was a minor at 
the time of the events alleged in paragraph of the 
plaint (or, &t ' the time when the j;ontraot alleged in 
paragraph of the plaint was made ; or, when the docu- 
ment mentioned in paragraph of the plaint was 
executed). " 


No. 5 — FRAUD. 

On {date) the plaintiff represented to the defendant 
verbally (or, in a latter to the defendant ; or state low the 
representation was made) that (set out the representation) but 
in fact as the plaintiff then kne^ {state shortly the matter in 

1 See Sarat Chunder v. Gopal Chundert L. R. 19 Ind. App., 
203. 

2 See the Indian Gonlract Act, S. 6Sf 

* I. 
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vihieh ^le statement was false), and the plaintifE therebjr 
induced the defendant to enter into the coD.tract alleged 
in paragraph ' of the plaint. 

At&ther form. 

The defendant was induced to enter into the alleged 
contract (or, to buy the said goods) by the fraud of the 
plaintiff. ^ 

Particulars are as follows : — 

On {date) the plaintiff verbally (or in a letter to the 
defendant dated ) represented to the defendant that- 
{set out the representation) but as the plaintiff then knew 
(set out the true faets).l 


No. 6.— MISTi^KB. 

The defendant executed the (document) mentioned in 
paragraph of the plaint in the belief that it was 
(state what the defendant thought it was) and without being 
aware of its contents. 

g Another form. » 

The (document) mentioned in paragraph of the 

plaint was prepared bp the plaintiff’s vakil who was 
employed to draw up the (document) necessary to carry 
out the contract stated in paragraph. The said contract 
was the only one made between the plaintiff and the 
defendant anH the said (dooument) was signed by the 
defendant in the belief that it carried out the said 


1 See also plaints Nos. 1J5, 18 and 19. 

By omitting the words, **a8 the plaintiff then knew,’* and 
by substituting*the word ‘mi.srepresentation ” for ‘fraud,** 
thoae,lorms•o^n, in a proper case, be used for the much safer 
defence of misrepresentation. 
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I 

<fontract. The said (document) does not carry out; the 
■said boatract(in the following respects (date them), 

(< — 

No. 7 — UNDUE INFLUENCE. 

At the time when the said (mortgage) was executed, 
the plaintiS was the mukhtar of the defendant and the 
defendant had no proper independent advice the time 
when he executed the said (mortgage). 

Another form. 

At the time when the said (document) wa? executed by 
the said X, the plaintiff was in a position to dominate 
and did dominate the will of the said X and thereby 
induced him to execute the said (document), 

<1 o 

Particulars of the facts relied on as evidence of 
undj^e influence. 

At the time when he executed the said document the 
eaid A was dying of (state nature of the illness) and the 
plaintiff prevented any of bis relations from visiting the 
said A and'on (dar«) the plaintiS waq beard to tell the 
said A that he would not allow any of the relatives of the 
said A to visit him unless he executed the said (docu- 
ment.) ‘ 


No. 8.— -DEFENCB THAT A CONTBAOT WAS 
HADE AS A WA6BB. 

The agreement alleged in paragraph of the 

plaint was made as a wager on the price of (grain) on 
idale). No actual sale and delivery of (yratn) was intend- 
ed (or, contemplated) as the plaintiff knew when he 
entered into the said alleged contract. 

* ■ ■ ^ e 
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No. 9. -CONDITION PRECEDENT. 

, The''defendaiit admits that be agreed to take the 
bungalow mentioned in the plaint from the plaintifF., at 
the rent mentioned therein) but says that it was agreed 
between the plaintiff and the defendant at the time 
when the contract of tenancy for the said bungalow 
was made between them, that the defendant would not 
be bound to :^ke the said bungalow unless he were 
transferred from Lucknow to Allahabad on or before 
the let of October, 1920. The defendant was not trans- 
ferred to Allahabad on or before the said date and as 
soon as he knew that he would not be so transferred be 
informed the plaintiff in a letter dated. 

Another form. 

It was agreed between the plaintiff and the defend- 
ant that the defendant would become tenant of the 
bungalow mentioned in the plaint to the plaintiff front 
{date) provided that the said bungalow was put in repair 
and white-washed before {date). The defendant did not 
white-wash the said bungalow before the said date and 
the said bungalow was not in proper repair on the said 
date in the following respects The roof was leaking, 
two of the doors were broken and bad not been replaced, 
and the tiling of the floor in one of the rooms had been 
taken up and bad not been relaid. 

t 

No. 10, -DEFENCES TO AVERMENTS OF FRAUD. 

The plaintiff did not believe that the statement set 
forth in paragraph of the plaint was true 

or* 

At the time mentioned in paragraphs of the 

plaint the^ plaintiff was aware of tl^e true facts about 
the matters mentioi^d in the said ptbiagraphs. 
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No. 14. -DEFENCE TO PLlINt No. 12 WITH 
< FULL TBITEBSBS. 

1. The defendants admit that the plaintiffs cany 
on a pakki arhat agency at Amrohay and that the plaintifis 
have on occasions acted as pakha arhatias for defend* 
ants since 1910 ; but they deny that the plaintiffs ever 
acted as pakka arhatias for the defendants before that 
date, or that there has been any regular a'durse of busi- 
ness between the defendants and the plaintiffs such as 
that alleged in paragraph 1 of the plaint. 

2. The defendants deny that it is difGcult to sell 
bajra in Amroha unless it is of the bind and quality 
grown in the district of Amroha (hereinafter called 
Amroha bajra). There has never been any course of 
busin^^s between ||he plaintiffs and the defendants such 
as that alleged in paragraph 2 of the plaint. 

c 3. The facts stated in paragraphs 3 and 4 of the 
plaint are admitted. 

4. The defendants do not admit either that any of 
the contracts stated in paragraph 5 of the plaint were 
made,uor that the said contract^ or any of them, if made 
(which the defendants do not admit) related to Amroha 
bajra. 

5. Subject to the plea in paragraph 13 hereof, the 
defendants admit that if the contracts mentioned in 
paragraph 5 of (he plaint were made. Which the de- 
fendants deny, the plaintiffs would be liable as stated 
in paragraph 6 of the plaint. 

6. The defendants admit that they received tele* 
grams and letters from the plaintiffs as alleged in para* 
.graph 7 of the plaint, and that they replied to them. 
The said telegrams and letters only stated the quantity 
of bajra sold and the dates on which delivery was to be 
made ; but none of. them state(^that Amroha ‘bajra had 
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been sold on the defendants’ acooant, nor did the defend- 
ants in any of their replies agree to sell or deliver 
Amroha bajra. , 

7. In reply to paragraph 8 of the plaint, the defend- 
ants repeat paragraphs 4 and 6 hereof, and admit that 
they instructed the plaintiffs to take delivery of bajra 
from J. K. J. as alleged in paragraph 8 of the plaint. 

8. The defendants deny that the bajra mentioned 
in paragraphs 9 and 10 of the plaint was not Amroha 
bajra ; and, alternatively, they say that the said bajra 
was as good as th/it ordinarily sold in Amroha and was 
easily saleable there, and they deny that any buyer 
refused to accept the said bajra either because it was 
not Amroha bajra or at all. 

9. The defendants deny each and every fact stated 

in paragraph 10 of the plaint. , 

10. The defendants do not admit that thd price of 
Amroha bajra was 10 seers 5 chattaks in Amroha market 
on the 16th of December ; nor do they admit that the 
plaintiffs made any payment to the said buyers atf alleg- 
ed in paragraph 11 of the plaint. 

11. The defendants do^not admit that any custom 
such as that alleged in paragraph 12 of the plaint exists 
in Amroha. SChe rate of commission is Rupee one per 
cent., which covers all the pahka arhatiu’s charges. The 
payment of one anna six pies for charity is not invari- 
ably made, and is entirely voluntary on the part of the 
seller (or, depends entirely upon the wish of the seller). 

12. The defendants do net admit that the plaintiffs 

made any payment of the kind alleged in paragraph 18 
of the plaint. ^ ^ * ’ 

13 As an altei^ati^e defence ti'jfhe plaintiffs’ claim 
the dfefendants say that {at in for No. I, p 211.) 
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Ifo. is.^defence; to a claim fob damaoes fob 

NEGLIGENT DBITING. 

1. The defendaat denies that the motor car men- 

tioned in paragraph 2 of the plaint was his property or 
was being driven by his servant, or by any one acting 
under his orders or control. The said motor car then 
belonged to M. N. & Co- of taxi-cab proprietors, and 
was being driven by their servant, and liad been hired 
by the defendant to drive him from to 

2. The defendant does not admit that he or the 
driver of the said motor car was guilty of negligence on 
the occasion mentioned in paragraph 2 of the plaint. 

3. Even if the defendant or the said driver was 
negligent, which the defendant denies, there was con- 
tributory negligence on the part of the plaintiff. 

, ParticdiiABS : 

Immed’ately before the events mentioned in para* 
graph 2 of the plaint, the plaintiff proceeded to cross 
the road without looking to what traffic was 
coming, up the road, and when toe defendant’s motor 
was about 3 yards from him, hod coming up behind 
him, the plaintiff dropped a book and stopped it to pick 
it up. 

4. The defendant does not admit any of the facts 
alleged in paragraph 3 of the plaint.' 


No. 16 .— DEFENCES IN SUITS FOB HALIGIOUS 
PBOSECUTION. 

1. The defendant does not admit that he bad 
no reasonable and probable cause for instituting the 

1. See No. 28 of the precedents for the. p]aint. The first 
sentence of paragraph 1 of this defer ce as given in^ Appendix 
A of the Civil Procedure Code makes the mistake of the 
“ literal traverse." 
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proceedings mentipned iu the plaint against the plaintill, 
or that he was actuated by malice when he instituted 
the said proceedings. On the contrary the defendant 
believed in good faith that he was discharging a public 
duty by instituting the said proceedings. 

(2) The defendant does not admit that the said 
charge against ^the plaintiff was dismissed {or, that the 
plaintiff was acquitted on the said charge). 


Ifo. 17.— DEFENCE TO A SUIT FOR FALSE 
^ IMPBISONSUiNT. 

On (date) certain property of the defendant {detoribe 
it) was stolen from him, and the defendant had reason* 
able and probable cause for suspicion^ that the said pro* 
perty had been stolen by the plaintiff, and in that belief 
gave the plaintiff into the custody of the police on {date) 
and charged him with having taken the said goods. 

Particulars of the defendant’s grounds of suspicion 
are ; — On (date) the defendant placed the said go 9 ds in 
a godown in the presencd of the plaintiff, and locked 
the said godown and gave the key to the plaintiff. On 
the following morning the plaintiff was absent from his 
work, and could not be found and on the next day the 
defendant bro];e open the said godown and found that 
the said property was not there. 


No. 18.— DEFENCE TO PLAINT No. 28. 

On the occasion mentioned’ in paragraph of 

the. plaint the plaintiff was drunk, (or state the aets or con- 
duct tohieh would justify an arrest without warrant under 
S. 131 or « 138 ‘of the Ixflian Railways^ Act, 1890), and 
the defendants remdVed the plaintiff '’from the carriagb 

t> * 
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mentioned in the plaint as gently as possible [or without 
using more force than was necessary), and detained him 
till he could be brought before a magistrate, (or till he 
gave bail) which was the assault aiid imprisonment 
complained of. Except as stated herein, the defendants 
deny that they either assaulted or imprisoned the 
plain tifE. 


No. 19.— DEFENCE IN SUITS FOR DETENTION 
OF GOODS. 

1. The goods were not the prop -rty of the plaintiff, 

2. The goods were detained for a lien to which the 
defendant was entif^Jed. 

Particulars are as follows ; — 

1907, May 3rd. To carriage of the said goods from 
Delhi to Calcutta 

45 maunds at Bs- 2 per maund ...Rs. 90 


No. 20 .— defence TO PLAINT No. 31. 

The defendant denies t\iat when A bought the 
cotton cloth mentioned in the plaint he was acting as 
agent for X & Co., or for any other person i The said A 
bought the said goods from the plaintiff on his own 
behalf, and the plaintiffs were aware of this when they 
sold and delivered the said cotton cloth to him. 


No. 21.— STOFfAGB IN TRANSIT. 

While the goods mentioned in par^igraph of the 
plaint were in transit to the plaintiff by the Rail- 

way Company, and befom they nad been delivered to 
the plaintiff, the plaintiff became insolvent ; and the 
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d^fendaDt th^eupon stopped the said goods°whiIe so in 
transit to the plaintifE. 

.a 

No. 82.— LIEN. 

The motor car claimed by the plaintiff is detained by 
the defendant in consequence of a lien which the de- 
fendant bafT^n the same. 

Particdlabs. 

The plaintiff left the said motor car with the defend- 
ant on {date) for repairs. The defendant executed all 
the said repairs and the defendant’s charges for the said 

repairs amounted to Rs Full particulars of the said 

charges were given to the plaintiff yi a l)ill dated 

which bill, the plaintiff, by letter dated (or verbally 

on ), refused to pay. Whereupon the defendant re- 

fused to deliver tlie said motor-car till the s^id bill was 
paid. The amount of the saiil bill is still due by the 
plaintiff to the defendant. 


No. 83.— DEFENCES iN SUITS FOB DBFAHATION. (a) 

The defendant neither wrote lor, spoke' nor pub- 
lished the words alleged in paragraph of the 
plaint. The said words, if they were written (or, 
spoken) and> published ' by the defendant, which the 
defendant denies, did not refer to tbe plaintiff. The 
said words did not bear, and were not understood to 
hear, the defamatory meaning alleged in the plaint, or 
any other defamatory meaning. 

— n 

The said words were written (or, spoken), if at all, 
in jest, and were*so understood by person to whom the 
letter unt sent) (or, thof^ who heard^thera). ^ 

(o) See p. 176. 
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Tbe saic) words were spoken, if at all, by the defend,- 
ant in anger, and were mere abuse. They were not 
meaVft, and were not understood by the persons who 
heard them, to have the meaning alleged in the plaint, 
or any other defamatory meaning. 


The said words in their ordinary meaniq^‘, and with- 
out the meaning alleged in paragraph of the plaint, 
were true in substance and in fact 

or 

The said words were true in substance and in fact. 

Pabtioolabs. 

On the (date) in the Court of etc., the plaintiff was 
declared an insolvent and obtained his discharge by an 
order of the said Court dated . On (date) in 

the said Ooijrt the plaintiff was again declared, etc. 

The said words were written (or, spoken) and 
published by the defendant on ^ privileged occasion, 
and in such a manner as to make them a privileged 
communication. 

Pabtioulass. 

At the time when he wrote the said words," the defend- 
ant was in the service of the Bank as (state 

capacity) , On (date) A. B., the manager of the smd 
bank, wrote to the defendant, stating that the plaintiff 
had applied to the said bank for a large loan (or, for a 
loan of Rs. }, and asking for the defendant’s advice 
about making the loan. The defendant, in discharge of 
his duty as a servant of the said bank, wrote the words 
alleged in the plaint, believing tjbem to' be true, and 
without any malice against tbeplaintil. 

■■ O 
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No. 24.— OBFBNCE8 IN SUITS BBLiTING TO 
’ NUISANCES. 

1. The plaintiS’s lighte are not ancient (or deny hit 
other alleged preteriptiee right) , 

2. The plaintiff’s lights will not be materially inter- 
fered with by the defendant’s buildings. 

3. The u^fendant denies that he or his servants pol* 
late the water mentioned in paragraph of the plaint. 

(7/ the defendant claims a right by prescription, or other- 
wise, to do what is complained of, he must say so, and mutt 
state the grounds of his claim, i.e.. whether prescription, 
grant or what.) 

4. The plaintiff acquiesced in the acts mentioned in 

paragraph of the plaint- > ■ ’ 

Particulars of the facts relied on as evidence of 
acquieeoeuce are (state them). “* 

5. As to the plaintiff's claim for damages, the de- 
fendant will rely on the above grounds of defence, and 
says that the acts complained of have not produced any 
damage to the plain tiff j {If other grounds are relied on, 
they must be stated, e.g., limitation as to past damage). 

No- 25.— DEFENCBS TO A SUIT FOB FOBECLOSUBB.l 

The defendant did not execute the alleged mort- 
gage-deed. ^ 

2. The mortgage was not transferred to the plain* 
tiff (if more than one transfer is alleged, say which is denied.) 

3. The suit is barred by article of the 

second schedule to the Todiaa Limitation Act, 1877. 

1 The equitable doctrine of laches, upon which paragraph 4 
of Form No. 10 flf, the defences in Appendix A of the Civil 
Procedure’ Code founded', -baa a very lii>}i1£ed scope in India, 
see the Specific Relief Act, S. 56 (h) , 
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4. The* following payments have , been ' madf^ 


«tz. : 


Rs. 

1,000 

500 


{Intert date.) , 

( Insert date.^ — — — 

5. The plaintiff took possession on the 

of and has received the leiim ever since. 

6. The plaintiff released the said debt^n (state date 
and hote the release was given',, 

7. The defendant transferred all his interest in the 
said mortgage to A. B., by a deed of transfer, dated 


Mo. 26.— DEFENCES TO A SUIT FOR REDEMPTION. 

1. %he plaintiff’s right to redeem is barred by arti- 
cle of the first schedule to the Indian Limitation 

A/it, 1908. 

2. By ^n instrument of transfer dated the 

plaintiff transferred all his interest in the property to 

A.B. 

3. The defendant by an instrument of transfer 

dated tKe day tf , transferred 

all his interest in the mortgage-debt and property com- 
prised in the mortgage to A- B. 

4. The defeni.'ant never took possession of the 
mortgaged property, or received the rents thereof. 

(If the defendant admits possesnon for a time only, he 
shotdd state the time, and deny possession beyond the time 
stated. 


Mo. 27.— DEFENCE OF PLENE ADMlMISTRAYIT.t 

I. A. B., the testator mentioned in the plaint died 
insolvent ; he was entitled at h)s death to some 

I I . e.. That the djfendant has distributed all the assets in 

due course of administretion. ^ 
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immovkble property which the defeadaat sold and which 
produced thc-riei; suin of Ra ' , and the 

testator had some inovablo property which the defand- 
ant got in, and which produced the net sum of Rs. 

2. The defendant applied the whole of the said 

sums, and the sum of Rs. which 

the defendant received from rents of the said immovable 
property, in ^e payment of the funeral and testamentary 
expenses and some of the debts of the testator. 

3. Tlie defendant made up his accounts and sent a 

copy thereof to, the plaintiff on the day of 

• 19 , and offered the plaintiff free access 

to tlm vouchers to verify such accounts, but the plaintiff 
declined to avail himself of the said offer. 

} ) J 


No. 28 —DEFENCES TO A SUIT FOB PROBATE. ^ 

"J 

1. The said will and codicil of the deceased were not 
duly executed according to the provisions of the Indian 
Succession Act, 1865 (or of the Hindu Wills Act, 1870). 

2. The deceased, at the dates when the said will 
and codicil respectively purport to have been executed, 
was not of sound mind, niemory and understanding. 

3. Thegexecutinii of the said will and codicil was 
obtained by the undue influence of^ the plaintiff (and 
others acting with him whose names are at present un- 
known to the defendant). 

4. The execution of the said will and codicil was 
obtained by the fraud of th^ plaintiff, such fraud so far 
as is within the defendant's present knowledge, being 
{ffive full parlieulflrii) ■ 

5. The deceased ut the time ^of execution of the 

said will and codicil did not knon^ and approve of» the 

• » 
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contents thereof for of the contents of the reudnary 
clause in the said will, as the ease may b^j. • 

^ The deceased made bis true last will, dated the 
1st January, 1873, and thereby appointed the defendant 
sole executor thereof. 

The defendant claims — 

(1) that the Court will pronounce against the said 
will and codicil piopounded by the plain- 
tifE; 

(2) that the Court will decree probate of the will 
of the deceased, dated the 1st January, 
1873. in solemn form of law. 


No.^29.— JBEPENCE8 TO SUITS FOR SPECIFIC 
PERFORMANCE. 

c 1. The defendant did not agree as alleged in para- 
graph of the plaint or at all- 

2. A, B., was not authorised by the defendant to 
make the alleged contract on bis behalf. 

3. The plaintiff has not performed the following 
conditions — {slate the conditions and the particulars in which 
they have not been performed). 

4. The plaintiff’s title to the property agreed to be 
sold is not such as the defendant is bound *o accept by 
reason of the following facts— (State then). 

5. The agreement is uncertain in the following 
respects — (State them). 

6. (or) The plaintiff ba^ been guilty of delay. 

7. (or) The plaintiff has been guilty of fraud (or 
misrepresentation. {See p. 255). 

S- {or) The agreoment is unfSir. {Stale how). 
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9.*' {or The agreement was entered into by mis* 
fake. {See pp 129 and 256). ‘ 

10- The following ar^ particulars of (6h (7), (&)i (9) 
(or as the ease may be). 

11. The agreement was rescinded on (date) under 
Conditions of Sale, No. 11 (or by mutual agreement). 

{In eases ^here damages are claimed and the defendant 
disputes his hahility to damages, he must deny the agreement 
or the alleged breaches, or plead whatever other ground of 
defence he intends to rely on, e. g., the Indian Limitation 
Act, accord and satisfaction, release, fraud, etc.) 


No. 80.— DEFENCE TO PLAINT No. 40 (p. 182), 

1. The defendants do not ad^mit that th«^ mortgage 

of 20th October, 1906 was executed by lilathura Prasad 
and the Orst defendant or either of them. ^ 

2. The defendants do not admit that the said mort- 
gage was registered by the first defendant as alleged 
in paragraph 2 of the plaint, or by, or with the authority 
of, the said Mathura Prasad. 

3. The defendants will object that the purpose of 
defending the said Mathura Prasad, as stated in para- 
graph 2 of the plaint, wAs not a purpose of legal neces- 
sity. 

4. The rate of interest charged^on the said loan was 
excessive, and was obtained by the plaintiS by taking 
advantage <if the momentary necessity of the said 
Mathura Prasad. 1 f the Court bolds that the defend- 
ants are liable for the said loan, the rate of interest 
ought to be reduced to^a reasonable rate, and the 
amount claimed by the plaintiff ought to be reduced in 
proportion. 
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No. 32.— DEFENCE TO PLiINT No. 42. 

It The defendant admits the statements in para^ 
graphs I to 7 of the plaint- 

2. In reply to paragraph 9'of the plaint, the defend- 
ant denies that the plaintiff did not understand the effect 
and contents of the deed mentioned in paragraph 8 
of the plaint when she executed it. The said deed was 
executed by her under the independent anvbe of {»tate 
the name* of the pertone teho advised the plaintiff when she 
executed the deed). The said deed was registered at the 
Registration Office at Saharanpur with the plaintiff’s 
knowledge and consent. 

3. In reply to paragraph 9 of the plaint, the defend- 
ant will contend that the authority to adopt therein 
mentioned^ was not limited in the manner stated therein, 
and that, upon the true construction of the said author- 
ity to a<lopt, the plaintiff had authority to adopt the 
defendant. 

4. By entering into the agreement of the 2od 
January, 1898, mentioned in paragraph 6 of the plaint, 
and by executing the said deed of the 13th .January, 
1899, the plaintiff represented to ’the defendant, and 
to the defendant’s father. Ram Niwas, that she had 
authority to adopt the defendant; and on the 13th of 
January, 1899 all the ceremonies proper to the 
adoption of the defendant were carried ovit by the 
plaintiff, and the defendant was conducted to the Oaddi 
by the defendant (or " with her knowledge and consent”) 
and was pnblicly installed upon it. 

5. Both the defendant and the said Ram Niwas 
believed the representations of the plaintiff stated in 
paragraph 4; and in consequence of such belief they 
consented to the performance of the ceremony of adop- 
tion as stated in paragraph 4. In consequence of the 
said Q^remony of adoption the defendant has now ceased 
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to be Tj member of the family of the said Ram Niyras, 
and has so altered his mode of life that it trould novr 
cause great Hardship to him if he were compelle4 to 
return to the station in life which he occupied before 
his adoption ; and the defendant will contend that, in 
the circumstances stated in this paragraph, the plaintiff 
is estopped from denying that she had authority to 
adopt the defendant, and from questioning the validity 
of the ceremilny of adoption performed on the 13th of 
January, 1899. 

No. 32 -OBFENGBS TO PLAINT No. 45 (p. 190). 

Defetice coihmon to all the defendants except the 
13th. This defendant says : 

(1) He (or she) admits the facts stated in papgraphs 
1, 2, 3, 5, 7, 8, 13, and 14 of the 'plaint' ; the execu- 
tion and registration of the document mentioned ^n 
paragraph 4 of the plaint and that Latif, mentioned in 
the plaint owned the property theiein meniioned ; the 
presentation by the plaintiff of the application men« 
tioned in paragraph 9 of the plaint ; the fact that the 
aaid application was opjiosed and withdrawn ah stated 
in paras'raph 10 of the plaint ; the date of the execution 
and the purport of the lease stated in paragraph II of 
the plaint ; and the facts "stated in the first sentence 
{ending with the" word, *' situated ”) of paragraph 16 of 
the plaint. • ^ 

(v) When the said Latif executed the deed of 16th 
April 1909, mentioned in pargrapb 4 of the plaint, he 
was suffering from marazulmaut, namely cancer of 
the toiigne, and for more than six months before the 
said date he had suffered • from the said disease, and 
when he executed the said deed he was aivare that the 
said disease was likely to cause his death in the near 
future. The said disjase was the< direct cause of his 
death. 
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(3) The said deed was merely a device to enahle the 
mutataalli fer the time being of the said alleged viaqfjio 
distpbute the income accruing from tlie property com- 
prised in the said deed among the male members for the 
time being of the family of the said Latif; and to exclude 
the female members of the said family from all their 
rights of inheritance under Muhammadan Law. 

(4) At the time when he executed tl/^e said deed, 
the said Latif was, by reason of his said illness, unable to 
understand or to conduct business ; and he executed the 
said deed without understanding its meaning- or effect. 

(5) The said Latif was induced to execute the said 
deed by the influence of the plaintiff and of Ghafur 
mentioned in the plain r. By reason of the illness 
the said ^Latif, the plaintiff and the said Ghafur were in 
a position to dominate, and did donlinate, the will of the 
s^id Latif ; and the said Latif would not have executed 
the said deed if they had not exercised such domination 
over him. 

Partieulars.^ 

(6) The said deed did not in^ any way restrict the 

power of the said Latif in deal with, or dispose of, the 
property comprised in it as owner ; and, from the date 
of the said deed down to the date of his death, the said 
Latif did not apply any part of the said property to the 
purposes of the sajd alleged waqf. o 

(7) The plaintiff did not take possession of the said 
property either as mutuialli, or at all ; and the reasons 
stated in paragraph 10 of the plaint were not the 
reasons why the application mentioned in paragraph 9' 
of the plaint was withdrawal. 

(8) An appeal is pending from the decision in the 
suit mentioned in paragraph 14 of'thst plaint. The 

— 1 >— p 

‘1 None were given in the defence whidh was filed. 
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decision in the said suit, that the said allege^ vaaqf Jwa& 
valid and enforceable, was ■unnecessary for the purposes 
of the said suit. ^ 

(9) The plaintiff has neither held nor managed the 
property numbered 22 and 23 in Schedule A of the- 
plaint as teaqf property. 

(lOt The plaintiff has not- been placing the profits- 
of the property enumerated in schedule B of the plaint 
in the treasury of, or applying it to objects of, the- 
said alleged wagf as alleged in paragraph 16 of the 
plaint. • 

(11) 'I'he amount shown in schedule C of the plaint 
as mesne profits is in excess of the profits of the property 
included in the said schedule. 


The 6th, 7th, and 8th defendants in addition »to- 
pleading as above each pleaded as follows :--r 

In reply to the statement in the last sentence^ of 
paragraph 13 of the plaint, this defendant still ciairns 
her share of the propetyiy in suit as an heir of the said 
Latif. 


All the defendants except the 10th and 13tb ad- 
mitted the fjcts Ftated in the first sentence of paragraph 
4 of the plaint. 

Pleas by the 13th defendant 

This defendant says 

(I j She admits the facts stated in paragraphs 1, 2' 
and 3 of the plaint. 

(2) She does not claim any share in the property of 
Latif, mjentioned in the plaint, as hi^ heir, nor is she in 
possession of any’such property. 
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(,3} She does not admit the facts stated in th^ first 
'Sentence of 'paragraph 4 of the plaint. The properties 
nuntbered I to 19 in schedule A of the plaint were 
owned in equal shares by Azii;, mentioned in paragraph 
1 of tlie plaint, and by the said Latif. Whet; the said 
Aziz died this defendant was twtt months’ old ; and the 
10th defendant shortly afterwards married the said 
Latif. The said Latif held and managed, ^s a trustee 
for, this defendant, her share in the property of the said 
Aziz as heir of the said Aziz ; and the said Latif was 
■not entitled to include in the property of the said 
alleged waqf this defendant’s said share , 

(4) Even if the said Latif was not a trustee for this 
defendant of her said share, this defendant did not reach 
full age till the SSthtMay 1915 ; and she has institu- 
ted a suit No. of in this court against the plaintiS 
and defendant Nos. 1 to 12 to recover her said share. 

(5) In r^ply to paragraph 11 of the plaint ; this 
defendant has never disputed nor does she now dispute 
the wag'/ alleged in paragraph 4 of the plaint. She has 
never bc^n put in possession of Si^iy property under the 
lease mentioned in paragraph IL of the plaint ; but she 
is ready to accept possessiou of her share under the said 
lease, except in so far as the’' said lease may include 
property which belonged to her father, the said Aziz, 
and wtiich she claims as stated in paragraphs 3 and 4.‘ 

1 No plea of this kind was put in by the young lady in the 
actual case. She, quite unnecessarily, denied the validity of 
the wapf, and by doing so forfeited her interest under the 
lease- The tenth defendant was in a different position. Her 
interest under the lease may ni^ have been as valuable as her 
share as heir of Latif, and so it may have been better for her 
to dispute the wotqf. 
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I 

, No. 33 .>-tDBFBNCB TO PLAINT No. 46 (>p. 194). 

The doner of the first plaintiff was not a deferred 
dower of one lac of rupeea'or of any other sam. It waa 
a prompt Fatimai dower of rnpees 65-4-<l and was paid 
to her at the time of her marriage to I. Y. Khan. 


Defence t'b paragraph 4 by the fourth defendant : — 

This defendant is the owner of the property de^ 
scribed in schedule B of the plaint, and the said 
property was not the property of the said I. Y. Khan at 
the time of his death- The value of the said property 
is not more than Re. 2,000. 


No. 34.— DEFBNGB OF A CUSTOM. 

By the custom of the said village, if tbe Zemindar 
of it gives a tenant of land within the abadi permission 
to build a residential bouse within the abadi, the tenant 
may sell the site of the house along with tbe hr/ise itself. 

ANOTHER PLEA. 

It has been the immemorial custom and ancient 
usage ill Muhammedan families in tbe district of Coim- 
batore in general, and in the families of these defend- 
ants and of their relations in partichlar, to follow tbe 
Hindu Law as regards the law of property, succession 
and partition. Only male members are entitled to 
succeed to the properties of their relatives, and femalefr 
are excluded from inheritance, when there are males- 
It is also part of the said custom in such Muhammedan 
families to give some money or property at tbe time of, 
or immediatoly after, her marriage to a female member 
in lieu 'of the share *to which she would be entitled 
as -heir, if tbe Muhammedan Law of Inheritance were 
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applicable ; and in fulfilment of tliie custom the defend- 
ant’s father gave jeiWfls, cash and other moveaWe 
propcertv worth about Rs. 4,000, to the mother of the 
plaintiff, immediately after heb marriage- The property 
so given was .. ..(set out the property e. g. “ Rs. 2,000 in 
cash, an emerald jewel worth Rs. 1,000 a diamond 
ring worth Rs- 5,000 and 2 sahris worth Rs 500 ” or 
say, Pai ticulars of the said property are aet,« out- in the 
Schedule hereto, and add a schedule.) 


No. 36.— DEFENCE IN PRE-EMPTION 8UIT8.1 

Pleas by defendant (buyer). 

1 The defendant denies that the entry in the 
wajib-ul-(\rz m^ntion^^d in paragraph 4 of the plaint 
amounts to a recognition of a right of pre-emption in 
th^ mahal mentioned in paragraph 1 of the plaint 

' or 

The suit mentioned in paragraph 4 of the plaint 
was not contested. ^ 

2. On (date) A. B. (the seller) at (place) sent by 
registered post a notice to the ^ plaintiff, describing the 
property intended to be sold by the said A. B., and 
stating the price and that the defendant was the buyer. 
The said notice wa? delivered to the plaintiff on (date ) , 
and the plaintiff did not, within a month after receipt 
of the said notice, send any notice by registered poat 
of his intention to buy the said property. 

3. The plaintiff has not brought this suit for his 
own benefit but is suing benUmi on behalf of (state name). 

4. Since the date of the sale mentioned in paragraph 

of the plaint the plaintiff hao ceased to be 


1 See p. 195. 
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a (osbarer in thq mahal mentioned in paragraph 

of the plaint.* {State hoie the jiaintiff has lost or Jg^rted 

with his interest), 

5. The plaintiff’s claim does not include all the 
lands transferred to the defendant^ which, on the facts 
alleged by the plaintiff, he would be entitled to pre-empt, 
(describe the Iqi^ds which the plaintiff has not claimed) . 


Plea by the seller if he has been made a defendant- 

The defendjtut says that he is not a necessary party 
ter the suit and asks .that his name be removed from the 
record. 


ANSW BBS TO PETITIONS IN MATRIUONIAL SClT&i 

No. 1— RESPONDENT’S ANSWER TO PETITION No- 1. 
In the Court of the day of 

Between A. B., .petitioner, 

C. B. respondent, and 

lO 

X. Y,, co-respondent. 

C. B., tho respondent, by D. E., her attorney (or 
Vakil), in answer to the petition of A *B , says that she 
denies that she has on diverse or any occasions commit- 
ted adultery with X. Y. as alleged in the third para- 
graph of the said petition. 

Wherefore the respondeift. prays that this (Hon’ble) 
Court will reject the said petition. 

(Signed 1J3. B- 

— ■■ - - — II — j 

l,.See pp. 198— -210. 
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No. 2.— C0-B£SP0NDBNT’S ANSWEB TO PETITION 
' No. 8. 

]Ra the (High) Court of •. 

The day of 

Between A. B., petitioner, 

C. B , respondent and ^ 

X. Y., co-respondent. 

X. Y., the co-respondent, in answer to the petition 
filed in this cause, saith that he denies that he couiniit- 
ted adultery with the said G B. as alleged in the said 
petition. 

Wherefore the said X. Y , prays that this (Hon’ble 
Court wil'l rejeJjt the 'prayer of the said petitionei and 
order him to pay the costs of and inci-lent to the said 
petition. 

(Signed) X. Y. 


oNo. S.— ANSWEB TO PETITION No. 4. 

In the (High) Court of 

B. against B. 

The day of 

The respondent. A. B., by W. Y., hie 'attorney (or 
Vakil), saith— 

1. That he denies that be committed adultery with 
E. F , as in the third paragraph of the petition alleged. 

2 . That the petitioner 6ondoned the said adultery 
with E. F., if any. 

3 That he denies that he committed adulterv with 
G H., as in the fcurth paragraph' of the petition 
alleged. ” 
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^ That the petitioner condoned the said adultery 
*with G. H.-, if any. 

Wherefore this respondent prays that this (Hon’ble) 
Court reject the prayer di the said petition. 

(Signed) A. B. 

No. 4.— BEPLT TO ANSWER No. 3. 

In the (Pigh) Court of 

B. against B. 

The day of 

The petitipner, C. B., by her attorney (or Vakil 
eayB— 

1. That she denies that she condoned the adultery 
of the respondent with E. F., as ii) the second paragraph 
of the answer alleged. 

2. That, even if she condoned the said aduHery 
with E. F., the same has been revived ‘by the subse- 
quent adultery of the respondent with G. H., as set 
forth in paragraph 4 of the petition. 

3. That she denies that she condoned tbp adultery 
of the respondent G. G., as in fourth paragraph of the 
answer alleged- 

(Signed) C. B. 

Ko. 6.— ANSWER TO PETITION No. 6. 

In the (High) Court of 

The day of 

Between A.B., petitioner, and 
C. B-, respondent. 

C. B., the respondent, ih answer to the petition hied 
in this cause, by W. J., his attorney (or Vakil), saith 
that he deniq8,that he has been guilty of cruelty towards- 
the said A. B., as alleged in the sjld petition. 

(Signed) C. B. 
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APPENDIX I. 

*'HOW TO PBEPABE TOUB CASE** (a) 


I propose in this address to lay dowa a few sicnple 
rules OQ what I conceive to be right method of prepara- 
tion for contesting a case in court. 

The art of advocacy consists in presenting what you 
allege to be the facts and the law of your case in so 
clear and agreeable a fashion, as to prepossess your 
audience from the outset and take their minds with 
you, step by step, to your ultimate conclusion. Whether 
they agree with you or not, they will then be left in no 
doubt as to the road along which you wish them to 
travel : tfiey wirll appreciate the logical sequence of your 
story, and the relation which, as you contend, the 
various facts bear to each other. To do this, you must 
work on some system, and you must at the outset of 
your career, choose for yourself some general plan, and 
then improve it in detail, as you increase in experience, 
until it exactly suits your individual requirements. 

The first thing that is essential for clear argument 
is, that you should know yourpwn case thoroughly, and 
have formed as accurate an estimate of your opponent’s 
position as is possible from the documents before you 
This requires two things — diligence and thought. You 
must get every fact clearly into your mind, and then 
you must think them overqnietly by yourself. To 
argue a case effectively, you must, as 1 once heard Lord 
Moulton say, “ play chess with it.” That is, you must 
consider how many and whAt kind of pieces you have 
got OD the board, guess as nearly as possible how manv 

(o) This address wis delivered by Sir Grim'wood Mears in 
the University School of Law on January i9th, 1920. 
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your ojJpoQent has, aud see how you can move yours to 
thfe best advantage, both for purposes of attack and 
defence. 

’0 

Some advocates come in1;o court trusting entirely to 
a naturally good memory, reinforced by a few pencil 
marks scattered here and there amongst disordered 
papers. They have no notes at all ; they have not fore* 
casted the pridbable course of the case, and they have 
given to it nothing that can be called thought. They 
assume that as soon as they have got a general idea of 
the matter to be debated, they can fight it adequately. 
Never was there a greater mistake; and men who 
do their work like this are usually failures throughout 
theia life. The arts of the actor, of the advocate, and 
of the public speaker are not unlikOj^ What actcy: would 
dare to come on the boards content with being 
merely “word-perfect” in his part ? He rehearses an,d 
rehearses, until he thinks that he has reached the point 
when he can make the effect on which his success in his 
profession depends. The principle is the same so far 
as yon are concerned Every case you conduct will 
either increase or diminjish your reputation, ai?d work 
well done by advocates benefits them as well as their 
clients and the administralj^on of justice in the country. 
Work badly dune brings the courts into disrepute, 
injures the c^ent and discredits the practitioner. 

Let me, by way of illustration, tell-you a story of a 
man who started life in Great Britain with no greater 
advantages than you orl, yet who by untiring industry, 
singleness of aitn, and fierce enthusiasm has lived to 
put us all under a burden of personal obligation im- 
possible for us to repay. I refer to Mr. Lloyd George, 

1 am not of coursq going to talk politics to you, for tbe 
simple reason tlvnt I know nothing about them, except 
this, that they demand by way gf apprenticeship, a 
more-arduous and sustained couraa of study and thou|;hto - 
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th^n the 8ti£Fest honours f>zamination of anj university. 
'They reofaire an intimate knowledge qf past and pre- 
sept systems of government, a complete understanding 
of the social and economic-conditions of your own and 
other countries, and, finally, both coolness and maturity 
of judgment. Politics are an appropriate career for 
men of wealth and position who are prepared to devote 
their lives to political science and the art of govern- ' 
ment, and who have money enough to be free from all 
financial cares ; but, for the young professional man who 
has to earn his living, politics, when he has got them 
badly, are as disastrous as drugs. At the same time it 
is the clear duty of every man to folldw with interest 
the political affairs of his own and other countries, but 
he should remember that his profession or business is 
his main pu'rsuit ib life, and that, if be permits himself 
to become absorbed in politics, his work is quite certain 
\o suffer. 

Now, to come back to my story, it so happened that, 
in the early part of 19X7, I had occasion to go one 
Sunday to the Prime Minister’s house at Walton Health. 
Our bhsinesB occupied a few tninutes only, and then, 
having discussed one or two aspects of the war, he said, 

“ Would you like to know what I think of the present 
position ? ’’ You can gueBB'‘my answer. Thereupon he 
got up from his chair and walked up and down the 
room, commencing what I recognised once as the 
ground-work of a forthcoming great public speech. In 
it be compared Germany to a savage wounded animal 
rushing out from its lair first in one ,and then in the 
other direction, scratching and mauling those surround* 
ing it— then going back out of sight and gathering 
Btiength for its next onset. He was referring, of course, 
to the alternating attacks on tbs two fronts with 
intervening periods of recuperation, whbn the German 
lines were thinly h€ld and reliance 'put upon skeleton 
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battalions, machine guns and barbed wire. At the 
end of about 25 minutes, when the Prime Minister was 
evidently not one third of his way through his subjtnt, 
a oar passed beneath the t^indow— a friend came in ; 
the spell was broken, and the speech unfinished. 

Now, does it not occur to you that if a practised and 
naturally great orator like Mr. Lloyd George, with all 
his experience'^nd marvellous memory, finds it necessary 
to rehearse what he is going to say, that you might find 
it worth while too ? He wanted to clear his mind, to 
hear how his sentences sounded, and he wished to be 
sure chat what he said was accurate, consecntivo and 
well-reasoned. He was just marking out his coarse. 
If, therefore, you get up to open a case without ade- 
quate preliminary preparation and without «rmii{g your- 
self with a chart by which you are going to steer, the 
first question from the judge, who may reasonably wa§t 
enlightenment on some point, is very likely-> to throw 
you out of your stride. You may have difiSculty in 
resuming your speech, or your examination, at the exact 
point at which you broke off — ^you may omijt some 
matei'ial fact, and its i^bsence in your speech may 
render your story unintelligible, or its omission from 
your evidence may cost you# your case. 

I regret to say that, even in the High Court here 
there is a small percentage of men who open cases in 
the middle of the story, instead of at the beginning, 
because they have not worked up their case properly 
or given their minds seriously to it. On the other hand, 
I am glad to say that the majority of the cases are argued 
admirably, with issues careffilly defined, with every 
date and relevant circumstance narrated in its proper 
place and in its^prdper setting, and emphasised accord- 
ing to its particular importance. Irrelevant and third 
rate joints are thrown over witjiout hesitation, and 
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autl^oiities, if cited at all, are chosen with care. As you 
listen to oite of these men it all seems ,easy ; butc> I 
knc^ that a lucid opening and a proper compression 
of the story means hours, " perhaps days, of careful 
preparation. I believe that a great deal of clumsy 
advocacy is due, not to want of ability, but to want 
of method, and to a failure to realise that the way 
to will a case is by hard work before ever^ that case is 
called on in court. 

Now, if you have followed me thus far, you will 
naturally want to know how you can do this preliminary 
work to the beat advantage so as to give yourself the 
best chance of success. Well, I will now give you ^.an 
outline of a system which if not the best that can be 
devised^is at least ^ood enough for you to try. 

Get first of all a nodding acquaintance with your 
fircts— sufficient to enable you to arrange your documents 
in their proper order. Then, if your papers are not 
bound together, number each one boldly in the right 
hand top corner, and then, having turned it over, put 
the same number iu the extreme left band top corner. 
In this way, wherever it is lyin^ on the desk, you will 
be certaiu to find it quickly. 

Next, take separate sheets of manuscript paper, and 
put first the names of the parties, other than those of 
merely formal plaintiffs or defendants, Snd underline 
the name of the party for whom you appear. 

Then put an index of the documents, and the names 
of your witnesses underneath- 

After that, state in thb fewest possible words the 
issues in the case. Then divide your page up into four 
columns, headed respectively ' Daft^,’ ‘ Facts to be 
proved,’ ‘ How aii’(| by whom,’ ‘ Reference.’ In the 
second of those four columns, you put every fact which 
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bears® upon the enquiry, and should underline those- 
which are the foundation of your action, and which it 
is absolutely essential for you to prove. Facts very 
much in your favour may be underlined in bluei and 
those against you in red. It you are calling a witness 
to prove, say the due execution of a mortgage, that 
will appear in its proper place in the oolunans, and, in 
such a case, it is not a bad plan to jot down the essentials 
of the sectidh against the witnesses’ name. Although 
you may know the provisions of the section by heart,, 
your attention may be momentarily diverted, and you 
may miss one, and your opponent, if discreet, will ask 
no questions <Jf your witness, but will get him oat of the 
box as quickly as possible, and so your case, otherwise 
unanswerable, may break down on a technical point. 

For a reason which will appear*later,*be particularly 
careful to see that you have got each fact in its proper 
place. When you are satisfied as to this, take as |our 
next heading “ Law, ” and put in very carfefully chosen 
language, the exact proposition which you have to 
establish, or to rebut. In many cases the law will be so 
elementary that this ^ill not he necessary ; but when 
you anticipate an argument, draft the statement of the 
law in your oWn words, and then consult your books. 
If you decide that it iS necessary to cite authorities, 
make a note of them, and of the particular passages to 
which you®wish to refer. Don’t assume that every case 
involves the necessity of bringing authorities info 
court ; and, above everything, don't begin to wave 
books about Qntil all the facts have been put before the 
judge, though at times it is, of course, proper to 
indicate briefly in- youro opening what your legal 
contention will be, if you succeeded in establishing the 

facts on which you rely. 

• * * 

If Jmu are appearfug for the plhintiff, your notes, so 
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far as they have gone will contain the whole of his 
positivb case. » • * 

*■ Nojt consider how vou can deal with the defendant 
and his witnesses Your papers will probably give 
you some indication of the line which your opponent 
is going to adopt. Spend some time thinking over the 
crucial questions which you want to ask him and his 
witnesses, and cut those questions down as, much as 
you c^n. Put them down in as abbreviated a form as 
possible; but don’t be a slave to them, as cases frequent- 
ly run away on unexpected lines, and points, previously 
unseen, or of apparently minor importance, come into 
prominence. Therefore, leave space for a word or two 
to be put in during the course of the trial, to guide 
you as to other questions which may become essential. 

And now let me give vou a word of caution. Cross- 
exaniination is a most difficult and subtle art. Every- 
one tninks, when he is very young, that he is a born 
cross-examiner, and the younger he is, the more certain 
he is of it. Not once, but a dozen times, have I seen 
good cases thrown away by reckless cross-examination. 
Sometimes dangerous questions ha/e been asked and 
convincingly destructive answers given. At other times 
counsel splashes about with nq definite idea of any 
plan of attack, and succeeds in filling up, to his own 
detriment, some gap in the evidence which his adver- 
sary had left open, either from carelessness or because 
the witness in his examination-in-ohief was nervous, or 
forgetful, or did not come up to his proof. 

A roving cross-examination is the most hazardous of 
adventures. Yon nearly always strike rocks. Therefore 
fix firmly in your mind just what you think you can get 
out of each particular witness called by your adversary, 
and be careful not to travel outside the bounds you set 
for yourself. Don’t imai'gine that the judge will set’ you 
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down {(a incompetent, if yon let a witness go withotlt 
asking him ^ything. Leave him alone, if Im has said 
nothing whica injures your case, and you have no ,yea- 
fion to believe that you caa squeeze something out of 
him in your favour. The judge, instead of disapprov- 
ing, will recognize that you are an advocate of tact and 
discretion far above the average* 

Finally, a^d to your list any authorities on which 
you think that your opponent is likely to rely, and note 
down, if you can, authorities for his discomfiture. 

You will now have reached the final state of prepa- 
ration, and, if yon turn back to the first page and go 
through your notes, you will see arranged in their pro- 
per order all the materials for a clear and efiective 
opening. You have the parties, th^isBue% theofacfta in 
their proper order, and the law, all in a nutshell. Then, 
with your notes in your hand, just rehearse quietly 
to yourself what you propose to say to the^ judge. ' It 
is astonishing how this will fir the points in your mind. 
If you do this, you will feel comfortable and confident, 
however tangled and complicated the matter may be — 
no matter to whom youjare opposed. One other result 
will be that, when you are in court, you will not have 
to grope about in a mass ot papers to find some parti- 
cular date or minor fact. Throughout the bearing you 
will be able to give every reference to any particular 
fact in a motSent, and this thorough preparedness will 
give you more time to watch the progress and shifting 
of the case* Nothing is truer of advocacy than that 
preparation is pawer, and a diligent second rate man 
will, time and again, win victories over a brilliant bnt 
less industrious adverdhry. ” 

When you havp finished the case, put a number on 
your gotes and- the date, and file tb^m. Keep a book 
with the fetters of 'the aiphabet cut } in the right h^nd 
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sidle of the leaves, and put iu it 4be barest abstract of 
any p*oint of Jaw that you have bad to Iquk up. Tbu^ 
suppose you have in a few years* time a case on a mort- 
gage, ’^you turn to M and you sa? mortgage — “ priority ” 
2 , 23, “ contribution ” 7, 46, “ due execution ” 103. If 
you got up the cases numbered 2 and 23 carefully in 
days gone by, you will find in your old notes all the 
law as to priorities up to the date when you fought 
those cases. Then look up the recent decisions I say 
you 'will find all the law ; because of course you will 
take a note of the authorities cited against you ; but 
follow these up, in order to be sure that your opponent 
did not omit any when he was arguing against you. 
In that way you can save yourself endless work, becausfe- 
points of the same sort frequently recur. 

All this means hard work, but hard work, properly 
dirgcted, means good work. There is also another view 
of it. If yoq^ take a man’s money, it is only common 
honesty to deliver sixteen ounces to the pound. In this 
way, and in this way alone, you will be true to your 
client, true to yourself and true to your profession, and 
able to live on good terms with ycur conscience. It is 
an unpleasant thing to come out of court with the 
feeling that, if you had known your case a little better, 
•you might have won it. 

There is a wider aspect of this matter, which was' 
brought to my attention in a very striking way. On 
the 5th April of last year, that is to say about nine 
months ago, I was a guest at a dinned given to that 
illustrious ambassador and great Chief Justice, Lord 
Reading. We were the guests of ,the Bar Association 
of the State of New York, and the magnificent banquet- 
ting room of the Waldorf Astoria wa^s crowded with 
Officers of State, Judges, Senators and « ‘Congressmen. 
In all, I suppose, we’mumbered 600. .-.Whilst we were 
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waiting to go in to dinner I was talking to one of the 
Judges of the State of New York, and ho ,wa8 speaking 
of that wo^derfnl fact that half the world owes its safety 
and security to the ancient C nnmoii Law of Ei. gland, 
Americans are proud of the fact that they ha\e with 
Great Britain the same heritage of language, law and 
literature. He told me with what pleasure he read the 
English reports as soon as they reached America ; and 
then he saAl, “ You know I often turn to the English 
law portion of the Indian reports and get great help 
from them.’*— ■! was particularly interested to hear this, 
because at that time India was in my thoughts too, 
but of that fact he could have known nothing. — He 
continued, “ I had a case a week or two ago, which 
worried me very much- Nothing in any of the 
American reports seemed in pojnt ; the English ones 
were not much more helpful, and then 1 thought 
I would just see if India would lift me over the stile.” 

Then he told me the facts of the case, which were 
as follows : — 

It was a claim by the plaintiffs, who were the 
charterers of the defendant s ship, for damage to their 
cargo. The damage was said to have arisen from im- 
proper loading and insufiScient dunnage — that is, as yon 
know, bags, matting and *' cat go protection ’’ generally. 
There was in the charter party an unusual clause which 
gave to the charterers the right to nominate the steve- 
dores under whom the loading was to be carried out, 
but they were to be paid by the shipowners. The 
charter partji provided that the shipowners should be 
responsible for loss or damage caused by insufficient or 
improper packing,'’but tbe bill of lading contained a 
special exception which appeared to exempt them from 
liability for damage under this head. 

Having* fold me Jthis much, h^ said, " I took all the 
evidence and Reserved judgmentf. I felt pretty .cert^n 
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that the clause in the charter party governed the rights 
,pf the p&rtics, and that the charterers’ right to, nominate 
t^e stevq,dore8 did not make the latter any the less 
the age^ats of the shipetvners d had reached that 
stage when I thought I would look into the Indian 
Reports, and within an hour I found in our library the 
very thing I wanted- The decision was extraordinarily 
in point- One judge tried it, and then on appeal it 
went before two others, and all three judgnients were 
admirable- I felt quite safe in following them. I 
gave judgment a day or two ago, and my decision will be 
one of the leading American authorities on the point that 
where a charter party and bills of lading are in conflict, 
the charter party is the governing instrument." 

Naturally I was much impressed by this, and when 
I got back to*^ IVasfiingtofl I went to the Bar Library at 
the Capitol, and there I found in 41, Indian Law Reports 
(Bombay Series' at page 119, the very case which had 
been such a godsend to my friend, and had played its 
part in building up the commercial law of America. 

Is it not interesting to think that the voices of the 
Indian Judges who decided that (-caset, Mr. Justice 
Beaman, Mr Justice Heaton and Sir Basil Scott, should 
echo right across the world, and tjiat the decision of the 
Bombay High Court should be received with apprecia' 
tion and used to solve the problems of litigants of another 
nation, linked to this Empire by no other tie than that 
of friendship? Our work therefore, whether as judges 
or counsel, is not merely ephemeral, — born today and 
dead tomorrow. The argument and decisien of cases 
gives light to our contemporaries, and binds posterity 
as well. Let us all therefore, af all times, give to our 
work the best that is in us. 



APPENDIX II. 

A ISOTE ON DOUICIL.> 

The late Professor Dicey in his well-known ^ Dige&ft 
of the Laws of England with reference to the Conflict 
of Laws ” described domicil thus : — 

The domicil of a person is. in general, the place 
or countr;^ which is in fact his permanent home; but is 
in some cases the place or country which whether it be 
in fact his home or not, is determined to be his bome- 
by a rule of law.” The latter part of this description 
refers, amopgst others, to cases in which a man, having 
acquired a dumicili abandons it without acquiring a new 
one, in which case his domicil will be his domicil of 
origin, i. e„ the domicil which his father had at the time 
of his birth. The meaning of “Ihe expression “ perma- , 
nent home,” is important in this connection. Professor 
Dicey defined it thus : — “ A person’s h^me is ia that 
place or country in which be in fact resides with the 
intention of residence {animus manendi) or (ii) in which 
having so resided, be continues to reside, though no 
longer retaining ijie intention of residence {animus 
manedi) or (iii) with regard to which, haring so resided 
there, he retains the intention of residence {animui- 
manendi), though he fn fact no longer resides theie.” 
This ant?n«a manentii will exist in two cases, (a), where 
a man hSs settled in a country with the intention of 
spending the rest of his life there, and, (b), where* 
having come to a country with the intention of earn- 
ing a living and saving enough to enable him ulti- 
mately to leave' the country and to settle elsewhere, his 
circumstances are* such ctbat, though he may have a 
vague hope that by some stroke of good fortune he may 
be able to leave the country, yet he can have no real 

* See pp. 1€7 anS 128. 
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iDtentipn, based on rational expectation, of spenfling 
^tbe end of hia days elsewhere. • 

Th» followinglillustratioas of cases which are the 
most likely to come before courth in British India in 
the exercise of jurisdiction in divorce explain the 
rules 

(i) A, whose domicil of origin is British India, 
has always lived there ; he is domiciled in British India 
and will continue to be domiciled there until he has 
actually left the country with the intention of no longer 
having his permanent home or fixed habitation there: 
see the Indian Succession Act, s. 10, illustrations (/) 
and (y). 

(ii) A cornea to British India in Government or any 
other servia^, and intends to leave as soon as his period 
of service is over. A is not domiciled in British India; 
but, df he changes his mind, and forms the intention 
of settling permanently in British India after his perop 
of service expires, he will, from the moment when ihe 
forms that intention, be domiciled in British India It 
may not be easy to prove the intention ; but if it is 
proved, the’ conditions are fulfilled ; see the Indian 
Succession Act, s 10, illustrations (c), (i), and (e). 

(iii) A settles in British In^ia as a merchant, in- * 
leading to spend hia life there : he travels from time 
to time, stays in other countries, and could live else- 
where if be wished. His domicil is British India : see 
■the Indian Succession Act, s. 10, illustration (a) 

(iv) A in the last illustration, having acquired a 
domicil in British India, makes up bis^ mind to have 
the country for good. He will continue to be domiciled 
there until he actually leaves the country. 

(v) A lives and carries on a trade, or practises a 
profession, in British India. His circumsuances are such 
that he could settle do ,7(1 elsewhere, or is likely to 
able td do so within a reasonable time. He does not 
intend, and never intended, to spend the rest of his life 
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there® thougU he has net made up his mind when he 
will leave the country. A is not (it would ^eem) domi- 
ciled in British India (a). 

(vi) A, in the last illuotration, never wanted to spend 
'all his life in British India, he would like to leave the 
country if be could ; but he cannot do so, and it is 
unlikely that he will ever be able to do so, without 
making sacrifices which no rational man would make, 
^.is domiciled in British India, because he can have no 
real intention of leaving it. 

A few words may be added by way of explanation. 
Two things a^e necessary for the acquisition of a domicil: 
the fact of residence and the intention to reside perma- 
nently ; and, once a domicil has been acquired, it can 
only be lost by both abandoning the residence and 
changing the intention. What a fhan does or says, may 
be excellent evidence of his intention, but it is no more 
than evidence. A court must come to a definite coaolu- 
sion upon the question of intention before it can deter- 
mine whether a domicil has been acquired or abandoned. 
Part II of the Indian Succession Act contains the 
accepted rules, except in two matters. S. 13 is contrary 
to the opinion of Dicey founded on Euglish decisions 
^ (Conflict of Laws, 2nd ed., p. 123,) but the question is 
unlikely to arise in divorce proceedings. S. 11 enacts 
that a person who has been resident in British India for 
more than^a year can acquire a domicil there by deposit- 
ing in an office appointed by the Local Government 
a declaration of his desire to do so. As far as in- 
heritance of property is concerned, the section is con- 
sistent with the principle of the Domicile Act, which 
was passed by 2be Toiperial Parliament in 1861, 
and which only deals with succession to personal 

® ; 1 

e.(a),In an^abtual case of this kind, a great many factors 
have to be takeir^into Account. , 
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property ; and, in any case, it is for the Indian Legis- 
lature to decide how it will deal with inheritance ah 
intestate in India That is a purely domestic matter. 
But^he Succession Act is nof concerned with divorce 
jurisdiction, and, in divorce proceedings, the parties 
ought to" consider two questions) has the court got 
jurisdiction, and will the courts of other countries 
recognise that jurisdiction. A declaration of a desire to 
^ acquire a domicil in British India would, in any court 
outside this country, be no more than evidence of°an 
intention to acquire such a domicil, so that a divorce 
granted in British India would not necessarily be valid 
elsewhere merely because, before the caise was beard, 
the husband had made a declaration under s. 11 of the 
Indian Succession Act. 


J. 0. W. 
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